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Former  member of t h e  U n i t e d  S ta tes  M a r i n e  
Corps was d i scha rged  f rom t h e  s e r v i c e  i n  
1972  w i t h  a bad c o n d u c t  d i s c h a r g e  wh ich  
was l a t e r  f o u n d  to  h a v e  b e e n  i n v a l i d .  A 
v a l i d  d i s c h a r q e  was e x e c u t e d  i n  1984 .  The 
former member claims b a c k p a y  f rom t h e  date  
of t h e  i n v a l i d  d i scharge  to t h e  da te  o f  
t h e  v a l i d l y  i s s u e d  d i s c h a r g e .  A l t h o u g h  h e  
m i g h t  h a v e  b e e n  e n t i t l e d  to  b a c k p a y  f r o m  
t h e  da t e  o f  t h e  i n v a l i d  d i scharge  i n  1972 
t o  t h e  da t e  o f  t h e  e x p i r a t i o n  o f  h i s  
e n l i s t m e n t  i n  1976 ,  a n y  claim h e  h a d  
a c c r u e d  i n  1976 .  S i n c e  t h e  c la im was n o t  
p r e s e n t e d  t o  t h i s  O f f i c e  u n t i l  1985 ,  it is 
barred by  t h e  s t a t u t e  o f  l i m i t a t i o n s  set  
o u t  i n  31 U.S.C.  5 3 7 0 2 ( b ) ( l ) ,  wh ich  
r e q u i r e s  t h a t  t h e  Comptroller G e n e r a l  
r e c e i v e  a claim w i t h i n  6 y e a r s  a f t e r  it 
a c c r u e s .  

T h i s  a c t i o n  i s  i n  r e s p o n s e  t o  a request f o r  a n  a d v a n c e  

M r .  B a s k e ' s  claim may n o t  be allowed s i n c e  i t  is  

d e c i s i o n  f r o m  t h e  U n i t e d  S t a t e s  M a r i n e  Corps r e g a r d i n g  t h e  
claim o f  former M a r i n e  P r i v a t e  R i c h a r d  M .  B a s k e  f o r  back-  
pay.:/ 
barred b y  t h e  p r o v i s i o n s  o f  31 U.S .C .  S 3 7 0 2 ( b ) .  

R i c h a r d  M .  B a s k e  e n l i s t e d  i n  t h e  M a r i n e  Corps o n  
September 8 ,  1 9 7 1 ,  f o r  4 y e a r s .  On December 5, 1 9 7 1 ,  h e  was 
c o n v i c t e d  b y  a Special  Court-Martial  f o r  a b s e n c e  w i t h o u t  
l e a v e  from h i s  u n i t  d u r i n g  t h e  period f rom September 18 t o  
November 2 ,  1972 .  H e  was s e n t e n c e d  to  c o n f i n e m e n t  a t  hard  
labor f o r  2 m o n t h s ,  f o r f e i t u r e  o f  p a y  f o r  2 m o n t h s  a n d  a 

- l /  The r e q u e s t  was made b y  L i e u t e n a n t  C o l o n e l  M. K. 
C h e t k o v i c h ,  U n i t e d  S t a t e s  M a r i n e  Corps, D i s b u r s i n g  
Off icer ,  C e n t r a l i z e d  Pay  D i v i s i o n ,  M a r i n e  Corps F i n a n c e  
C e n t e r ,  K a n s a s  C i t y ,  Missouri, a n d  was a s s i g n e d  Depart- 
ment  of D e f e n s e  M i l i t a r y  Pay  a n d  A l l o w a n c e  C o m m i t t e e  
C o n t r o l  Number DO-MC-1453. 
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Bad conduct Discharge. The U . S .  Navy Court of Military 
Review upheld the finding and sentence. On June 15, 1973,  
Mr. Baske was notified of this action and he was given a Bad 
Conduct Discharge from the Marine Corps on that day. 

In 1980,  Mr. Baske apparently requested that his dis- 
charge be upgraded by the Naval Discharge Review Board. 
However, the Marine Corps informed the Naval Discharge 
Review Board that since Mr. Baske had been separated with a 
punitive discharge prior to the completion of appellate 
review of his case, the separation was erroneous and 
invalid. 

The Marine Corps administratively determined that since 
Mr. Baske had been discharged before the time for petition- 
ing the Court of Military Appeals for review of his case had 
expired, and since he had not specifically waived his right - 
to an appeal, the original discharge action was null and 
void. On July 26 ,  1984,  the Marine Corps issued a Supple- 
mentary Court-Martial Order executing the discharge. By 
letter of August 10, 1984,  Mr. Saske was notified of these 
actions and was sent a new certificate of discharge. 

On November 19, 1984,  Mr. Baske submitted a claim for 
backpay from June 1 5 ,  1973 (the date of the original, 
invalid discharge) to July 26,  1984 (the date of the 
Supplementary Special Court-Martial Order). The Marine 
Corps questions whether payment may be made since 
Mr. Baske's enlistment would have expired on October 4 ,  
1976,  and since the claim was not made until 1984. 

If an enlisted member's discharge is invalid the member 
is entitled to recover pay and allowances from the date of 
the invalid discharge to the date on which his term of 
enlistment would otherwise have expired. Clackum v. United 
States, 161 Ct. C1. 3 4 ,  36 ( 1 9 6 3 ) .  Thus, the only pay to 
which Mr. Baske could have been entitled was for the period 
from June 15 ,  1973 ,  to October 4 ,  1976 (the adjusted date of 
the expiration of his enlistment). 

Although Mr. Baske may have been entitled to the pay 
and allowances for the period, 31 U.S.C. S 3702(b) provides 
that the Comptroller General must receive a claim within 
6 years after it accrues. We have consistently held that 
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c o m p l i a n c e  w i t h  t h e  6 -yea r  s t a t u t e  of l i m i t a t i o n s  is a con- 
d i t i o n  p r e c e d e n t  t o  t h e  r i g h t  t o  have  a claim c o n s i d e r e d .  
The p u r p o s e  of t h i s  ac t  is t o  r e l i e v e  t h e  Government of t h e  
need  t o  r e t a i n  and go back  over o l d  r e c o r d s  €or t h e  purpose 
of s e t t l i n g  o l d  claims. N o  matter how meritorious a claim 
may be, w e  h a v e  no  a u t h o r i t y  t o  waive  t h e  p r o v i s i o n s  of t h e  
s t a t u t e  or t o  make e x c e p t i o n s  t o  t h e  t i m e  l i m i t .  L i e u t e n a n t  
C o l o n e l  Oran S .  Emrich,  B-218902, Augus t  1 ,  1985. S e e  a lso 
O ' C a l l a h a n  V .  Un i t ed  S ta tes ,  451 F.2d 1390 ( C t .  C 1 .  1 9 7 1 ) .  

October 4 ,  1976. H i s  claim was n o t  r e c e i v e d  by t h i s  O f f i c e  
u n t i l  1 9 8 5 ,  9 y e a r s  a f t e r  t h e  claim accrued. Thus ,  
M r .  B a s k e ' s  c la im is b a r r e d  and may n o t  be p a i d .  

The l a t e s t  d a t e  Mr. Baske c o u l d  have  a c c r u e d  pay  was 

Comptrolleu GeAeral 
of t h e  u n i t e d  States  
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