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MATTER OF: S a i n t  L a w r e n c e  Seaway D e v e l o p m e n t  
C o r p o r a t i o n  - Pa id  Lunch Period 

OIOEST: 1 .  The S a i n t  L a w r e n c e  Seaway D e v e l o p m e n t  
C o r p o r a t i o n  proposes a n  8 - h o u r  s h i f t  for 
its m a i n t e n a n c e  a n d  m a r i n e  employees i n -  
c l u d i n g  a 1 5 - m i n u t e  rest break a t  9 a.m. 
a n d  a paid 2 0 - m i n u t e  c o m b i n a t i o n  rest/meal 
period a t  1 p.m. A n o n c o m p e n s a b l e  l u n c h  
period may not be e x t e n d e d  or s h o r t e n e d  by 
a pa id  rest p e r i o d  b e c a u s e  there e x i s t s  a 
leqal d i s t i n c t i o n  i n  b o t h  o r i g i n  a n d  e f fec t  
b e t w e e n  a res t  a n d  a meal period. Time for  
a meal per iod  is n o t  c o m p e n s a b l e  i f  t h e  
e m p l o y e e s  are n o t  r e q u i r e d  t o  p e r f o r m  s u b -  
s t a n t i a l  d u t i e s .  On t h e  other h a n d ,  time 
for brief ‘rest per iods may be a u t h o r i z e d  
w i t h o u t  decrease i n  c o m p e n s a t i o n .  

2. A proposal to e s t a b l i s h  a n  &hour s h i f t  
w i t h  a pa id  2 0 - m i n u t e  c o m b i n a t i o n  rest/meal 
period may n o t  b e  i m p l e m e n t e d .  I t  is clear 
t h a t  t h e  p u r p o s e  o f  t h i s  period is to  pro- 
v i d e  t h e  e m p l o y e e s  w i t h  a d u t y - f r e e  period 
for t h e  p u r p o s e  o f  e a t i n g ,  a n d  there is n o  
i n d i c a t i o n  of a n y  n e e d  f o r  a c h a n g e  f r o m  t h e  
c u r r e n t  s i t u a t i o n  i n  w h i c h  t h e  e m p l o y e e s  a re  
n o t  r e q u i r e d  t o  p e r f o r m  s u b s t a n t i a l  d u t i e s  
d u r i n g  t h e  meal per iod.  A c c o r d i n g l y ,  t h e  
employees may n o t  be c o m p e n s a t e d  for t h e  
rest/meal pe r iod .  

T h e  S a i n t  L a w r e n c e  Seaway D e v e l o p m e n t  C o r p o r a t i o n  
(Seaway C o r p o r a t i o n )  a s k s  w h e t h e r  i t  may agree to  p r o v i d e  
i t s  wage grade  m a i n t e n a n c e  a n d  m a r i n e  employees w i t h  a n  
8 - h o u r  workday w h i c h  i n c l u d e s  a pa id  1 5 - m i n u t e  rest  break a t  
9 a.m. a n d  a pa id  2 0 - m i n u t e  c o m b i n a t i o n  rest/meal b r e a k  a t  
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1 p.m. W e  c o n c l u d e  t h a t  t h e  Seaway C o r p o r a t i o n  may p r o v i d e  
a b r i e f  paid rest break, b u t  may n o t  p r o v i d e  a paid l u n c h  
per iod.  - l /  

Background  

The issues i n v o l v e d  i n  t h i s  case arose o u t  of labor 
c o n t r a c t  n e g o t i a t i o n s  b e t w e e n  t h e  e m p l o y e e s '  e x c l u s i v e  
b a r g a i n i n g  r e p r e s e n t a t i v e ,  t h e  Amer ican  F e d e r a t i o n  of Gov- 
e r n m e n t  Employees ,  Local 1 9 6 8 ,  a n d  t h e  Seaway C o r p o r a t i o n .  
D u r i n g  these n e g o t i a t i o n s ,  Local 1968 p r o p o s e d  t h a t  wage 
g r a d e  m a i n t e n a n c e  a n d  m a r i n e  p e r s o n n e l  work a n  8 - h o u r  d a y  
w i t h  a p a i d  1 5 - m i n u t e  r e s t  b r e a k  a t  9 a.m. and  a pa id  
2 0 - m i n u t e  rest/meal per iod  a t  1 p.m. The  p a r t i e s  aqreed to  
s u b m i t  t h e  matter to  u s  f o r  a d e c i s i o n  c o n c e r n i n g  t h e  l e g a l -  
i t y  of  t h e  proposal .  See Art ic le  1 3 b  of t h e  "Memorandum o f  
A g r e e m e n t ,  S a i n t  Lawrence  Seaway D e v e l o p m e n t  C o r p o r a t i o n  
a n d  Local Vo. 1 9 6 8 ,  Amer ican  F e d e r a t i o n  of Government  
E m p l o y e e s , "  a p p r o v e d  by t h e  p a r t i e s  o n  S e p t e m b e r  7 ,  1984.  

C u r r e n t l y ,  t h e  m a i n t e n a n c e  a n d  m a r i n e  e m p l o y e e s '  basic  
workweek i s  Monday t h r o u g h  F r i d a y ,  7:30 a.m. t o  4 p.m. 
I n c l u d e d  is  a 1 0 - m i n u t e  res t  b r e a k  i n  t h e  m o r n i n g ,  a n  u n p a i d  
30 -minu te  meal b r e a k  f rom 1 2  to  12:30  p . " . ,  a n d  a 10 -minu te  
res t  b r e a k  i n  t h e  a f t e r n o o n .  The Seaway C o r p o r a t i o n  s t a t e s  
t h a t  due  to t h e  n a t u r e  of t h e  work done by t h e s e  e m p l o y e e s ,  
r es t  and  meal periods c a n  be s c h e d u l e d .  The p r o p o s a l  wou ld  
e s t a b l i s h  a n  8 -hour  workday  f r o m  7:30  a.m. to  3:30 p.m. 
Employees  w o u l d  b e  p r o v i d e d  a 1 5 - m i n u t e  res t  b r e a k  b e t w e e n  

- 1 /  T h i s  i s  a r e q u e s t  f o r  a d e c i s i o n  c o n c e r n i n g  t h e  
l e g a l i t y  o f  a n  e x p e n d i t u r e  o f  a p p r o p r i a t e d  f u n d s  on a 
matter  o f  m u t u a l  c o n c e r n  t o  a n  a g e n c y  and  t o  a labor 
o r g a n i z a t i o n .  J u r i s d i c t i o n  ar ises  u n d e r  4 C.F.R. 
P a r t  22 ( 1 9 8 5 ) .  The Amer ican  F e d e r a t i o n  o f  Government  
Employees ,  Local 1958 was f u r n i s h e d  a c o p y  of t h e  
r e q u e s t  f o r  a Comptroller G e n e r a l  d e c i s i o n  on Feb- 
r u a r y  6, 1985 ,  a s  required b y  4 C . F . R .  S 2 2 . 4  ( 1 9 8 5 )  
and h a s  n o t  objected*.to t h e  s u b m i s s i o n  of t h i s  matter 
t o  t h i s  O f f i c e .  A l t h o u g h  t h e  Seaway C o r p o r a t i o n  p a y s  
a l l  i t s  e x p e n s e s ,  i n c l u d i n g  e m p l o y e e  s a l a r i e s ,  o u t  o f  
t h e  t o l l s  i t  co l l ec t s ,  these f u n d s  a r e  c o n s i d e r e d  
a p p r o p r i a t e d  f u n d s .  - See 8-193573 ,  J a n u a r y  8 ,  1978.  
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9 a n d  9:30 a.m. a n d  a 20-minu te  c o m b i n a t i o n  rest/meal period 
b e t w e e n  1 a n d  1:30 p.m. Both  of t h e s e  per iods would  be i n -  
c l u d e d  as  h o u r s  of work. 

The  Seaway  C o r p o r a t i o n  asks w h e t h e r  s u c h  periods would  
be c o m p e n s a b l e ,  t h u s  e n a b l i n g  t h e  m a i n t e n a n c e  a n d  m a r i n e  
p e r s o n n e l  t o  work  a n  8 -hour  s h i f t .  I f  t h e  a n s w e r  to  t h i s  
q u e s t i o n  is i n  t h e  a f f i r m a t i v e ,  t h e  Seaway C o r p o r a t i o n  asks 
w h e t h e r  t h i s  same a r r a n g e m e n t  may be e x t e n d e d  t o  G e n e r a l  
S c h e d u l e  p e r s o n n e l .  

A n a l y s i s  

A l t h o u g h  t h e  a u t h o r i t y  o f  t h e  head o f  a n  a g e n c y  t o  
s c h e d u l e  a basic 40-hour  workweek a n d  to  e s t a b l i s h  l u n c h  
breaks a n d  res t  periods is  w e l l  e s t a b l i s h e d , 2 /  t h a t  a u t h o r -  
i t y  is  n o t  u n l i m i t e d ,  a n d  s u c h  s c h e d u l e s  may-be r e v i e w e d  
b y  t h i s  O f f i c e  w h e r e  t h e  e x p e n d i t u r e  of p u b l i c  f u n d s  is 
i n v o l v e d .  5-190011, December 30,  1977. Also, see F e d e r a l  
P e r s o n n e l  Manual ,  chap te r  610, paragraph 1-lc. 

T h e r e  is a c lear  d i s t i n c t i o n  b e t w e e n  l u n c h  b r e a k s  a n d  
rest periods.  A l u n c h  break is a period o f  time set aside 
f o r  t h e  p u r p o s e  of e a t i n q .  u n l e s s  required b y  t h e  work  
performed a n  e m p l o y e e  is o f f  d u t y  a n d  i n  a n o n p a y  s t a t u s  
d u r i n g  a n  a u t h o r i z e d  l u n c h  period. G e n e r a l l y  h e  is  f r e e  t o  
depa r t  h i s  p lace of work and  u s e  s u c h  time a s  h e  o r  s h e  
desires. A l u n c h  period may be c o m p e n s a b l e  work time o n l y  
i f  t h e  e m p l o y e e  is r e q u i r e d  to  p e r f o r m  s u b s t a n t i a l  o f f i c i a l  
d u t i e s  d u r i n g  t h a t  period. 42 Comp. Gen. 195 (1969); 
5-190011, s u p r a ;  see also B-166304, A p r i l  7, 1969, and t h e  
cases cited t h e r e i n .  Under  5 U.S.C. S 6 1 0 1 ( a ) ( 3 ) ,  s u c h  
b r e a k s  i n  w o r k i n g  h o u r s  i n  e x c e s s  o f  1 h o u r  may be s c h e d u l e d  
o n l y  i f  t h e  a g e n c y  h e a d  d e t e r m i n e s  t h a t  a l o n g e r  break is  
n e c e s s a r y  for t h e  l imi t ed  r e a s o n s  s p e c i f i e d  t h e r e i n .  

On t h e  o t h e r  h a n d ,  a n  e m p l o y e e  may be c o m p e n s a t e d  for 
a u t h o r i z e d  rest periods. T h e  p u r p o s e  o f  a rest  period is  
t o  provide a b r i e f  period of time f o r  a respi te  f r o m  t h e  
work r o u t i n e ,  pe rhaps  i n  order for t h e  e m p l o y e e s  to  recharqe 

- 2/ N a t i o n a l  Broiler C o u n c i l ,  I n c .  v. Federal Labor 
R e l a t i o n s  C o u n c i l ,  382 F. Supp. 322  (E.D.Va. 1974): 
8-166304, A p r i l  7, 1969. 
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t h e m s e l v e s  b e f o r e  c o n t i n u i n g  w i t h  t h e i r  d u t i e s .  I t  h a s  b e e n  
r e c o g n i z e d  t h a t  rest breaks  promote t h e  e f f i c i e n c y  of t h e  
e m p l o y e e .  See 29 C.F.R. S 785.18 ( 1 9 8 5 ) .  An a g e n c y  h e a d  
may g r a n t  b r i e f  rest periods when h e  or s h e  d e t e r m i n e s  t h a t  
t h i s  w o u l d  be b e n e f i c i a l  or  e s s e n t i a l  t o  t h e  e f f i c i e n c y  of 
t h e  F e d e r a l  s e r v i c e .  B-166304, A p r i l  7 ,  1969 .  Hence,  s u c h  
res t  p e r i o d s  a re  c o n s i d e r e d  t o  be p a r t  of t h e  e m p l o y e e ' s  d a y  
and  a r e  c o m p e n s a t e d .  

T h e  g e n e r a l  a u t h o r i t y  of heads  o f  a g e n c i e s  to  requlate 
t h e  conduct  o f  e m p l o y e e s ,  a s  c o n t a i n e d  i n  5 U.S.C. S 3 0 1 ,  
h a s  b e e n  c i ted  as t h e  bas i c  a u t h o r i t y  f o r  t h e  a l l o w a n c e  o f  
b r i e f  l u n c h  periods.  A p r i m a r y  tes t  f o r  e s t a b l i s h i n g  a - bond  
f i d e  meal p e r i o d  is w h e t h e r  t h e  e m p l o y e e s  a r e  required t o  
perform s u b s t a n t i a l  d u t i e s  and  t h u s  are  n o t  c o m p l e t e l y  
r e l i e v e d  f rom d u t y  €or t h e  p u r p o s e  of e a t i n g .  2 5  Comp. 
Gen.  315 ( 1 9 4 5 ) :  3 -190011 ,  December 3 0 ,  1977 ;  a n d  B-56940, 
May 1 ,  1946 .  T h i s  r u l e  h o l d s  t r u e  f o r  e m p l o y e e s  covered by 
t h e  F a i r  Labor S t a n d a r d s  A c t ,  29 U.S.C. SS 201-219 ( 1 9 8 2 ) ,  
a n d  is  a p p l i e d  e v e n  t h o u a h  t h e  b r e a k  is shorter t h a n  
30 m i n u t e s .  B l a i n  v .  G e n e r a l  E lec t r ic  Co., 371 F. Supp. 8 5 7  
(W.D.Ky. 1 9 7 1 ) .  

I t  appears  t o  u s  t h a t  t h e  proposal p r e s e n t e d  b y  t h e  
Seaway C o r p o r a t i o n  a t tempts  to  a v o i d  t h e  p r o h i b i t i o n  a g a i n s t  
c o m p e n s a t i n g  e m p l o y e e s  for  l u n c h  b r e a k s  b y  s h o r t e n i n g  t h e  
l u n c h  b r e a k ,  a t t a c h i n g  t h e  a f t e r n o o n  res t  p e r i o d  t o  i t ,  a n d  
r e n a m i n g  t h e  r e s u l t  a " c o m b i n a t i o n  rest/meal period." I t  is 
c lear  t h a t  s i n c e  t h i s  period is schedu led  n e a r  t h e  n o r m a l  
l u n c h  per iod  a n d  is described as a " c o m b i n a t i o n  rest/meal 
pe r iod , "  i t s  p r i m a r y  p u r p o s e  is to  p r o v i d e  time f o r  e m -  
p l o y e e s  t o  e a t .  To pe rmi t  e m p l o y e e s  t o  be c o m p e n s a t e d  f o r  
t h i s  time would  be to  i a n o r e  n o t  o n l y  t h e  l e g a l  d i s t i n c t i o n  
b e t w e e n  l u n c h  a n d  r e s t  pe r iods ,  b u t  a lso t h e  p u r p o s e  unde r -  
l y i n g  e a c h .  

C o n c l u s i o n  

S i n c e  t h e  p u r p o s e  o f  t h e  20 -minu te  rest/meal b r e a k  is 
t o  p e r m i t  e m p l o y e e s  t o  t a k e  t h e i r  n o o n d a y  meal a n d  s i n c e  i t  
i s  s t a t e d  t h a t  t h e  e m p l o y e e s  are  n o t  required to work d u r i n g  
work b r e a k s ,  t h e  rule  a p p l i c a b l e  to  meal p e r i o d s  r a t h e r  t h a n  
res t  b r e a k s  m u s t  be  a p p l i e d .  T h a t  i s ,  a n y  period set  aside 
€or t h e  p u r p o s e  o f  p e r m i t t i n g  e m p l o y e e s  to e a t  where  t h e  
e m p l o y e e s  a re  a re  n o t  r e q u i r e d  t o  do  s u b s t a n t i a l  d u t i e s  is 
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n o t  c o m p e n s a b l e ,  regardless of t h e  name used t o  describe 
it. A s  i n d i c a t e d  above, t h e  f a c t  t h a t  t h e  e m p l o y e e  is f r e e  
f rom job r e q u i r e m e n t s  to  take a meal, n o t  t h e  l e n g t h  of time 
i n v o l v e d ,  g o v e r n s  t h e  t r e a t m e n t  of s u c h  a period. B l a i n  v .  
G e n e r a l  Electric Co., s u p r a .  

A c c o r d i n g l y ,  s i n c e  there is n o  r e q u i r e m e n t  t h a t  work be 
p e r f o r m e d  d u r i n g  t h e  meal/rest b r e a k  proposed there is n o  
a u t h o r i t y  to  i n c l u d e  t h a t  break a s  c o m p e n s a b l e  time. T h i s  
c o n c l u s i o n  app l i e s  e q u a l l y  t o  G e n e r a l  S c h e d u l e  e m p l o y e e s  and  
wage grade  e m p l o y e e s .  

Comptrolle; G e n e r a l  
of t h e  U n i t e d  S t a t e s  
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