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C o n t r a c t i n g  o f f i c e r  r e a s o n a b l y  d e t e r m i n e d  t h a t  
t h e  p u b l i c  i n t e r e s t  would b e s t  be  s e r v e d  b y  
c a n c e l i n g  small  b u s i n e s s  set -aside b e f o r e  b i d  
o p e n i n g  i n  o r d e r  to set  a s i d e  t h e  p r o c u r e m e n t  
for award  t o  t h e  Smal l  B u s i n e s s  A d m i n i s t r a t i o n  
( S B A )  u n d e r  i t s  8 ( a )  p rogram f o r  smal l ,  d i s a d -  
v a n t a g e d  b u s i n e s s e s  ( 1 5  U.S.C. $3' 6 3 7 ( a )  (Supp.  
111, 1 9 7 9 ) )  where  d e t e r m i n a t i o n  was: (1) a n  
a t t e m p t  t o  e f f e c t u a t e  G o v e r n m e n t ' s  socio- 
economic  i n t e r e s t s ;  ( 2 )  n e c e s s a r y  s i n c e  con-  
t r a c t i n g  a g e n c y  was unaware  a t  t i m e  i t  i s s u e d  
small b u s i n e s s  s e t - a s i d e  t h a t  a v i a b l e  8 ( a )  
f i r m  was capable o f  p e r f o r m i n g  t h e  work;  and 
( 3 )  c o n c u r r e d  i n  by SBA. 

The d e t e r m i n a t i o n  w h e t h e r  t o  s e t  a s i d e  a 
p r o c u r e m e n t  u n d e r  s e c t i o n  8 ( a )  o f  t h e  S m a l l  
B u s i n e s s  A c t  ( 1 5  U.S.C. S 6 3 7 ( a )  (Supp.  111, 
1 9 7 9 ) )  a n d  i s s u e s  c o n c e r n i n g  c o n t r a c t o r  e l i g i -  
b i l i t y  for s u b c o n t r a c t  award  a re  mat ters  f o r  
t h e  c o n t r a c t i n g  a g e n c y  and  Smal l  B u s i n e s s  
A d m i n i s t r a t i o n  and  are  n o t  s u b j e c t  to  r e v i e w  by 
GAO a b s e n t  a showing o f  f r a u d  o r  bad f a i t h  on  
t h e  p a r t  o f  Government  o f f i c i a l s .  

I n  p ro tes t  i n v o l v i n g  8 ( a )  p r o c u r e m e n t ,  f r a u d  o r  
bad f a i t h  is n o t  shown by: (1) f a c t  t h a t  con- 
t r a c t i n g  a g e n c y  o r i g i n a l l y  c o n s i d e r e d  sole- 
s o u r c e  award t o  l a r g e  b u s i n e s s ;  ( 2 )  f a c t  t h a t  
c o n t r a c t i n g  a g e n c y  i n i t i a l l y  i s s u e d  t o t a l  small 
b u s i n e s s  s e t - a s i d e ,  t h e n  c a n c e l e d  i t  b e f o r e  b i d  
o p e n i n g  i n  o rder  to  make 8 ( a )  award to  Small  
B u s i n e s s  A d m i n i s t r a t i o n  ( S B A ) ;  ( 3 )  a l l e g a t i o n  
t h a t  S B A  v i o l a t e d  i t s  own S t a n d a r d  O p e r a t i n g  
P r o c e d u r e s ,  s i n c e  t h e y  may be waived .  
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Mar ine  I n d u s t r i e s  N o r t h w e s t ,  I n c .  ( M a r i n e  I n d u s t r i e s ) ,  
and  M a t i n e  Power and  Equipment  Company ( M a r i n e  P o w e r )  pro- 
t es t  a g a i n s t  award  o f  a c o n t r a c t  f o r  c o n s t r u c t i o n  of a 140- 
f o o t  i c e b r e a k i n g  h a r b o r  t u g  t o  Bay C i t y  Mar ine ,  I n c .  (Bay 
C i t y ) ,  by  t h e  U n i t e d  S t a t e s  Coast Guard.  The award w a s  made 
u n d e r  t h e  auspices  of t h e  Smal l  B u s i n e s s  A d m i n i s t r a t i o n ' s  
(SBA) 8 ( a )  program p u r s u a n t  t o  s e c t i o n  8 ( a )  of t h e  Smal l  
B u s i n e s s  A c t ,  15  U.S.C. 5 6 3 7 ( a )  (Supp.  111, 1 9 7 9 ) .  

The r e q u i r e m e n t  had  o r i g i n a l l y  b e e n  t h e  s u b j e c t  o f  
a 1 0 0 - p e r c e n t  small b u s i n e s s  set-aside,  b u t  t h e  Coast Guard 
c a n c e l e d  t h e  s o l i c i t a t i o n  i n  o r d e r  to  make award  u n d e r  t h e  
8 ( a )  program. The protesters c h a r g e  t h a t :  (1) c a n c e l l a t i o n  
of t h e  small  b u s i n e s s  s e t - a s i d e  w a s  improper; ( 2 )  t h e  Coast 
Guard is i l l e g a l l y  a t t e m p t i n g  t o  award t h e  major p o r t i o n  
of t h e  work t o  a l a r g e  b u s i n e s s  s u b c o n t r a c t o r  u n d e r  t h e  
g u i s e  o f  a n  8 ( a )  award to a sma l l ,  d i s a d v a n t a g e d  b u s i n e s s ;  
and  ( 3 )  t h e  SBA v i o l a t e d  i t s  own S t a n d a r d  O p e r a t i n g  Pro-  
c e d u r e s  by  p r o c e e d i n g  w i t h  a n  8 ( a )  p r o c u r e m e n t  f o r  t h i s  
r e q u i r e m e n t .  

W e  f i n d  no merit to  t h e  protests.  

The p r e s e n t  p r o c u r e m e n t  is  for t h e  s e v e n t h  i c e b r e a k i n g  
h a r b o r  t u g  p u r c h a s e d  b y  t h e  Coast Guard.  The f i r s t  s i x  t u g s  
were a l l  p r o c u r e d  from Tacoma B o a t b u i l d i n g  Company 
(Tacoma) .  The Coast Guard c o n s i d e r e d  t h e  p o s s i b i l i t y  of 
making a s o l e - s o u r c e  award t o  Tacoma before d e c i d i n g  to  s e t  
a s i d e  t h e  p r o c u r e m e n t  f o r  e x c l u s i v e  sinal1 b u s i n e s s  p a r t i c i -  
p a t i o n  and on J u n e  1 6 ,  1 9 8 2 ,  t h e  Coast Guard i s s u e d  i n v i t a -  
t i o n  f o r  b i d s  N o .  DTCG23-82-B-30002 a s  a t o t a l  small 
b u s i n e s s  se t -aside.  On J u l y  6 ,  t h e  c o n t r a c t i n g  o f f i c e r  
n o t i f i e d  p o t e n t i a l  b i d d e r s  t h a t  t h e  se t -as ide  was c a n c e l e d  
and  t h a t  t h e  r e q u i r e m e n t  was g o i n g  to  be  f u l f i l l e d  by  award 
to a s o c i a l l y  and e c o n o m i c a l l y  d i s a d v a n t a g e d  f i r m  u n d e r  t h e  
SEA'S 8 ( a )  program.  

The protesters  c o n t e n d  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  
i m p r o p e r l y  c a n c e l e d  t h e  small  b u s i n e s s  se t -as ide .  Nore 
s p e c i f i c a l l y ,  Mar ine  Power a r g u e s  t h a t ,  unde r  s e c t i o n  
1-1.706-3 ( b )  of t h e  F e d e r a l  P r o c u r e m e n t  R e g u l a t i o n s  (FPR) 
( 1 9 6 4  ed . ,  amend. 192), a small b u s i n e s s  se t -as ide  may n o t  
be c a n c e l e d  u n l e s s  t h e  c o n t i n u a t i o n  of t h e  small b u s i n e s s  
set-aside "would be d e t r i m e n t a l  to  t h e  p u b l i c  i n t e r e s t . "  I n  
r e s p o n s e ,  t h e  Coast Guard a r g u e s  t h a t  t h e  c a n c e l l a t i o n  was 
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a u t h o r i z e d  u n d e r  FPR $3 1 - 2 . 2 0 8 ( a )  (1964  e d . ,  amend, 1391 ,  
which  allows a c o n t r a c t i n g  o f f i c e r  t o  c a n c e l  a n y  i n v i t a t i o n  
before b i d  o p e n i n g  when d o i n g  so is  "c l ea r ly  i n  t h e  p u b l i c  
i n t e r e s t . "  The Coast Guard d e t e r m i n e d  t h a t  c a n c e l l a t i o n  was 
i n  t h e  p u b l i c  i n t e r e s t  " to  e f f e c t u a t e  t h e  Governmen t ' s  
l e g i t i m a t e  soc io -economic  i n t e r e s t s  i n  a w a r d i n g  p r o c u r e m e n t s  
to m i n o r i t y  owned b u s i n e s s  f i r m s  u n d e r  t h e  8 ( a )  program,"  

W e  c a n n o t  f i n d  u n r e a s o n i b l e  t h e  c o n t r a c t i n g  o f f i c e r ' s  
d e t e r m i n a t i o n  t h a t  t h e  p u b l i c  i n t e r e s t  would b e s t  be s e r v e d  
by f u l f i l l i n g  t h e  G o v e r n m e n t ' s  soc io -economic  i n t e r e s t s  by  
c a n c e l i n g  t h e  t o t a l  set-aside i n  f a v o r  o f  p r o c u r i n g  unde r  
t h e  8 ( a )  program.  The n o t i c e  o f  c a n c e l l a t i o n  s t a t e d  t h a t  
t h e  Coast Guard would h a v e  p r o c u r e d  o n  a n  8 ( a )  b a s i s  
i n i t i a l l y ,  b u t  t h e  Coast Guard was unaware a t  t h e  time t h e  
small b u s i n e s s  s e t - a s i d e  was i s s u e d  t h a t  t h e r e  was a v i a b l e  
8 ( a )  f i r m  c a p a b l e  of p e r f o r m i n g  t h e  work r e q u i r e d ,  and  t h e  
c a n c e l l a t i o n  and  s u b s e q u e n t  8 ( a )  award were u n d e r t a k e n  w i t h  
t h e  c o n c u r r e n c e  o f  t h e  SBA. 

Where, t h r o u g h  a d m i n i s t r a t i v e  error ,  a t o t a l  small 
b u s i n e s s  s e t - a s i d e  was i s s u e d  i n s t e a d  o f  a n  8 ( a )  s e t - a s i d e ,  
w e  have  h e l d  t h a t  i t  is n o t  u n r e a s o n a b l e  f o r  t h e  c o n t r a c t i n g  
o f f i c e r  to r e c t i f y  t h e  error by  c a n c e l i n g  t h e  t o t a l  set- 
as ide  and  a w a r d i n g  t o  a s o c i a l l y  and  e c o n o m i c a l l y  d i s a d v a n -  
t a g e d  f i r m  u n d e r  t h e  8 ( a )  program.  A. R. &S. E n t e r p r i s e s ,  
- I n c . ,  B-194622, J u n e  18,  1 9 7 9 ,  79-1 CPD 4 3 3 ;  see a l s o  
A.R.&S.  E n t e r p r i s e s ,  I n c . ,  8-189832, S e p t e m b e n 2 n 7 7 ,  
77-2 C P D  1 8 6 .  I n d e e d ,  w e  have  e v e n  found p r o p e r  a post- 
b i d - o p e n i n g  c a n c e l l a t i o n ,  i n  a somewhat s imi la r  s i t u a t i o n  
where  a p o r t i o n  of a n  i n v i t a t i o n  f o r  b i d s  w a s  c a n c e l e d  when 
i t  was d i s c o v e r e d  t h a t  t h r o u g h  a d m i n i s t r a t i v e  error  items 
were i n c l u d e d  i n  t h e  s o l i c i t a t i o n  w h i c h  s h o u l d  have  b e e n  s e t  
a s i d e  u n d e r  t h e  "Buy I n d i a n  A c t . "  -- See Hepper  O i l  Company, 
B-189196, November 1 6 ,  1 9 7 7 ,  77-2 C P D  378. I n  t h e  p r e s e n t  
case, t h e  t o t a l  s e t - a s i d e  w a s  c a n c e l e d  w e l l  b e f o r e  b i d  
o p e n i n g ,  Augus t  1 7 ,  1982.  

W e  a re  n o t  c o n v i n c e d  by Mar ine  Power ' s  a r g u m e n t  t h a t  
c a n c e l l a t i o n  c o u l d  o n l y  be a u t h o r i z e d  i n  a c c o r d  w i t h  FPR 
S 1 - 1 . 7 0 6 - 3 ( 5 ) ,  which  a l lows  w i t h d r a w a l  o f  a small b u s i n e s s  
set-aside i f  t h e  c o n t r a c t i n g  o f f i c e r  c o n s i d e r s  p r o c u r e m e n t  
f rom a small b u s i n e s s  to  be  " d e t r i m e n t a l  to t h e  p u b l i c  
i n t e r e s t . "  W h i l e  t h a t  p r o v i s i o n  o.f t h e  FPR is c e r t a i n l y  
a p p l i c a b l e  to  small  b u s i n e s s  s e t - a s ides ,  small  b u s i n e s s  
s e t - a s ides  which are f o r . r a i l y  advertised a r e  also w i t h i n  
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t h e  purview of FPR S 1-2.208, w h i c h  c o v e r s  c a n c e l l a t i o n  of 
an i n v i t a t i o n  f o r  b i d s  b e f o r e  b i d  o p e n i n g  a n d  a l lows  c a n c e l -  
l a t i o n  w h e r e  i t  is "c l ea r ly  i n  t h e  p u b l i c  i n t e r e s t "  to 
cancel. I n  o t h e r  w o r d s ,  t h e  t w o  FPR p r o v i s i o n s  a re  n o t  
m u t u a l l y  e x c l u s i v e ,  a n d  we c a n n o t  f i n d  t h e  c o n t r a c t i n g  
o f f i c e r ' s  r e l i a n c e  o n  FPR S 1-2.208 to  b e  u n r e a s o n a b l e  i n  
t h e s e  c i r c u m s t a n c e s .  

The p ro t e s t e r s  c o n t e n d  t h a t  t h e  Coast Guard  is 
a t t e m p t i n g  t o  f u n n e l  t h e  major p o r t i o n  of t h e  work--75 to 
85 p e r c e n t - - t o  Tacoma,  a l a rge  b u s i n e s s ,  u n d e r  t h e  g u i s e  o f  
award to  Bay C i t y ,  a n  8 ( a )  f i r m .  A s  e v i d e n c e  of w r o n g d o i n g  
o n  t h e  p a r t  o f  t h e  Coast G u a r d ,  t h e  p ro t e s t e r s  p o i n t  o u t  
t h a t  Tacoma r e c e i v e d  c o n t r a c t s  t o  b u i l d  t h e  f i r s t  s i x  
i c e b r e a k i n g  t u g s  a n d  t h a t  t h e  Coast Guard  g a v e  ser ious 
c o n s i d e r a t i o n  to  a w a r d i n g  t h i s  c o n t r a c t  t o  Tacoma o n  a 
s o l e - s o u r c e  b a s i s .  M a r i n e  Power a l so  p o i n t s  o u t  t h a t  t h e  
S B A ,  b y  l e t t e r  o f  S e p t e m b e r  1, 1 9 8 2 ,  re jected t h e  Coast 
G u a r d ' s  o f f e r  t o  make a n  8 ( a )  a w a r d  t o  Bay C i t y  t h r o u g h  t h e  
SBA o n  t h e  b a s i s  t h a t  i t  a p p e a r e d  t h a t  Tacoma, a la rge  
b u s i n e s s ,  wou ld  b e n e f i t  s u b s t a n t i a l l y  more t h a n  Bay C i t y .  
I n  i ts  S e p t e m b e r  1 l e t t e r ,  t h e  SBA s t a t ed  t h a t  Bay C i t y  
c o n t e m p l a t e d  s u b c o n t r a c t i n g  6 7  p e r c e n t  o f  t h e  work  a n d  t h a t  
t h e  S B A ' s  own s t a n d a r d  o p e r a t i n g  p r o c e d u r e  r e q u i r e s  a n  8 ( a )  
f i r m  t o  p e r f o r m  a minimum o f  50 p e r c e n t  of t h e  work  w i t h  i t s  
own l abor  force.  The  p ro t e s t e r s  p o i n t  to  t h e  S B A ' s  reversal  
of i t s  d e c i s i o n  to  re jec t  t h e  p r o p o s e d  8 ( a )  a w a r d  and  
a c c e p t a n c e  o f  a n  8 ( a )  c o n t r a c t  w i t h  s u b c o n t r a c t  a w a r d e d  to  
B a y  C i t y  ( b y  l e t t e r  o f  S e p t e m b e r  2 8 )  a s  f u r t h e r  e v i d e n c e  of 
impropr ie t ies  i n  t h e  c o n d u c t  o f  t h i s  p r o c u r e m e n t .  

S e c t i o n  8 ( a )  o f  t h e  S m a l l  B u s i n e s s  A c t  a u t h o r i z e s  t h e  
SBA t o  e n t e r  i n t o  c o n t r a c t s  w i t h  a n y  Governmen t  a g e n c y  w i t h  
p r o c u r i n g  a u t h o r i t y  a n d  t o  a r r a n g e  t h e  p e r f o r m a n c e  o f  s u c h  
c o n t r a c t s  b y  l e t t i n g  s u b c o n t r a c t s  t o  s o c i a l l y  a n d  e c o n o m i c -  
a l l y  d i s a d v a n t a g e d  sma l l  b u s i n e s s  c o n c e r n s .  The c o n t r a c t i n g  
o f f i c e r  is  a u t h o r i z e d  " i n  h i s  d i s c r e t i o n "  to  l e t  c o n t r a c t s  
t o  SBA upon s u c h  t e r n s  and  c o n d i t i o n s  a s  may b e  a g r e e d  upon 
by t h e  p r o c u r i n g  a g e n c y  a n d  SBA.  M i c r o t e c h  I n d u s t r i e s ,  
I n c . ,  B-205077,  O c t o b e r  2 6 ,  1981,  81-2 C P D  3 4 6 .  The  selec- 
t i o n  o f  an 8 ( a )  c o n t r a c t o r  is  b a s i c a l l y  w i t h i n  t h e  b r o a d  
d i s c r e t i o n  o f  t h e  SBA and  t h e  c o n t r a c t i n g  a g e n c y ,  a n d  w e  
w i l l  n o t  q u e s t i o n  s u c h  d e c i s i o n s  u n l e s s  f r a u d  o r  bad  f a i t h  
o n  t h e  p a r t  o f  t h e  G o v e r n m e n t  o f f i c i a l s  c a n  b e  shown or i t  
is a l l e g e d  t h a t  t h e  S B A  d i d  n o t  f o l l o w  i t s  own r e g u l a t i o n s .  
J .  R.  ??ny;?e, IRC. ,  9 - 2 0 4 2 3 2 ,  Acqust  10, 1981, 81-2  CPD 1 1 4 .  
--I_-_____ 
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Hqre, t h e  p r o t e s t e r s  h a v e  p r e s e n t e d  no e v i d e n c e  o f  
f r a u d  o n  t h e  p a r t  o f  t h e  Governmen t  o f f i c i a l s .  Moreover, 
t h e  protesters b e a r  a v e r y  h e a v y  b u r d e n  of p r o o f  when 
a l l e g i n g  b a d  f a i t h  o n  t h e  p a r t  o f  t h e  Governmen t  o f f i c i a l s .  
A n i g r o e g  S e r v i c e s ,  I n c . ,  B-206362.2,  March 15 ,  1 9 8 2 ,  82-1  
CPD 241.  To show t h a t  t h e  c o n t r a c t i n g  o f f i c e r  or SBA 
o f f i c i a l s  h a v e  a c t e d  i n  b a d  f a i t h ,  t h e  p r o t e s t e r s  would  h a v e  
t o  p r e s e n t  i r r e f u t a b l e  p r o o f  t h a t  t h e s e  o f f i c i a l s  had  a 
s p e c i f i c  a n d  m a l i c i o u s  i n t e n t  t o  i n j u r e  t h e  protesters .  
K i l v a r  C o r p o r a t i o n ,  I n c .  v .  U n i t e d  S t a t e s ,  543 F.2d 1 2 9 5 ,  
1 3 0 1  ( C t .  C 1 .  1 9 7 6 ) .  

In o u r  v i e w ,  t h e  r e c o r d  is  c l e a r  t h a t  t h e r e  w a s  n o  
f r a u d  o r  bad  f a i t h  o n  t h e  p a r t  o f  t h e  Coast Guard  o r  SBA 
p e r s o n n e l ;  W e  d o  n o t  f i n d  a n y  e v i d e n c e  o f  f r a u d  o r  bad  
f a i t h  i n  t h e  f a c t  t h a t  t h e  Coast Guard i n i t i a l l y  c o n s i d e r e d  
a sole-source a w a r d  t o  Tacoma; s u c h  c o n s i d e r a t i o n  was m e r e l y  
p a r t  o f  t h e  many d i s c r e t i o n a r y  j u d g m e n t s  a c o n t r a c t i n g  
o f f i c e r  m u s t  make b e f o r e  i n i t i a t i n g  a p r o c u r e m e n t  a c t i o n .  
As f o r  t h e  h i g h  p e r c e n t a g e  o f  work  t h a t  Tacoma w i l l  
a l l e g e d l y  p e r f o r m  a s  a s u b c o n t r a c t o r  to  Bay C i t y ,  t h e  
r e c o r d  s h o w s  t h a t  Bay C i t y ' s  p r o p o s a l  was r e s t r u c t u r e d  a f t e r  
t h e  i n i t i a l  SBA r e j e c t i o n  so t h a t  Bay C i t y  w o u l d  s u b c o n t r a c t  
no more t h a n  60 p e r c e n t  of t h e  work .  A t  t h e  r e q u e s t  of t h e  
Coast G u a r d ,  t h e  SBA r e c o n s i d e r e d  i t s  d e t e r m i n a t i o n  a n d  
d e c i d e d  t o  accept  a n  8 ( a )  a w a r d  on b e h a l f  o f  Bay C i t y  b a s e d  
on t h e  i n c r e a s e  i n  work to  b e  p e r f o r m e d  b y  Bay C i t y  
e m p l o y e e s .  W e  f i n d  no  e v i d e n c e  of f r a u d  or bad f a i t h  i n  
t h i s  t r a n s a c t i o n .  C e r t a i n l y ,  t h e  p r o t e s t e r s  h a v e  n o t  
c a r r i e d  t h e i r  h e a v y  b u r d e n  o f  p r o o f .  I n  t h i s  r e g a r d ,  i q a r i n e  
Power r e q u e s t s  o u r  O f f i c e  t o  i n d e p e n d e n t l y  i n v e s t i g a t e  t h i s  
matter to  a s c e r t a i n  how Bay C i t y  s u d d e n l y  a c q u i r e d  t h e  c a p a -  
b i l i t y  to  p e r f o r m  a l a r g e r  p o r t i o n  o f  t h e  work t h a n  i t  
o r i g i n a l l y  i n t e n d e d  t o  p e r f o r m .  However,  i t  is  t h e  p r o -  
tester t h a t  n u s t  b e a r  t h e  b u r d e n  of p r o v i n g  i t s  a l l e g a t i o n s ;  
o u r  O f f i c e  d o e s  n o t  i n v e s t i g a t e  a s  p a r t  o f  o u r  b i d  p r o t e s t  
f u n c t i o n  to a s c e r t a i n  t h e  v a l i d i t y  of t h e  p r o t e s t e r ' s  a r g u -  
m e n t s .  F i r e  & T e c h n i c a l  E q u i p m e n t  C o r ? . ,  B-191766, J u n e  6 ,  
1 9 7 8 ,  78-1 C P D  4 1 5 .  

M a r i n e  Power a l l e g e s  t h a t  the SBA f a i l e d  t o  follow i t s  
own e s t a b l i s h e d  procedures  i n  p r o c e e d i n g  w i t h  a n  8 ( a )  p r o -  
c u r e m e n t  i n  t h i s  case.  More s p e c i f i c a l l y ,  M a r i n e  Power 
a r g u e s  t h a t  t h e  S B A  v i o l a t e d  i t s  own S t a n d a r d  O p e r a t i n g  
P r o c e d u r e  No. 80-05 ( e f f e c t i v e  S e p t e m b e r  4 ,  1 9 7 9 ) ,  w h i c h  



\ 

6 

, 

B-208270 
B-208315.2 

s ta tes , .  among o t h e r  t h i n g s ,  t h a t  8 ( a )  p r o c u r e m e n t s  w i l l  n o t  
be c o n s i d e r e d  w h e r e :  (1) a p u b l i c  s o l i c i t a t i o n  h a s  a l r e a d y  
b e e n  i s s u e d  as  a small b u s i n e s s  s e t - a s i d e ;  or ( 2 )  i t  is  
d e t e r m i n e d  b y  SBA t h a t  a sma l l  b u s i n e s s  m i g h t  s u f f e r  a major 
h a r d s h i p  i f  t h e  p r o c u r e m e n t  is removed f r o m  c o m p e t i t i o n .  
W e  n o t e  t h a t  SBA S t a n d a r d  O p e r a t i n g  P r o c e d u r e  N o .  80-05 
a l so  s p e c i f i e s  t h a t  a n  8 ( a )  s u b c o n t r a c t o r  s h a l l  b e  r e q u i r e d  
t o  p e r f o r m  50 p e r c e n t  o f  t h e  work  r e q u i r e d  u n d e r  a manu- 
f ac  t u r  i n g  c o n  t r  ac t . 

F r a u d  o r  b a d  f a i t h  i n  t h e  m a k i n g  o f  a s e t - a s i d e  i s  n o t  
shown b y  t h e  a l l e g a t i o n  t h a t  t h e  SBA v i o l a t e d  i t s  own 
S t a n d a r d  O p e r a t i n g  P r o c e d u r e .  A.R.&S. E n t e r p r i s e s ,  I n c . ,  - 
B-189832,  -- s u p r a .  S u c h  p r o c e d u r e s  may b e  w a i v e d  b y  t h e  SBA. 
A.R.&S. E n t e r p r i s e s ,  I n c . ,  B-139832,  s u p r a .  Here, b o t h  t h e  
p a r a g r a p h  i n  the S t a n d a r d  O p e r a t i n g  P r o c e d u r e  c o n c e r n i n g  t h e  
s i t u a t i o n  i n  w h i c h  a small b u s i n e s s  s e t - a s i d e  h a s  a l r e a d y  
b e e n  i s s u e d  and  t h e  p a r a g r a p h  r e q u i r i n g  a n  8 ( a )  c o n t r a c t o r  
t o  p e r f o r m  50 F e r c e n t  o f  a m a n u f a c t u r i n g  c o n t r a c t  s p e c i f -  
i c a l l y  i n c l u d e  p r o v i s i o n  f o r  w a i v e r  b y  t h e  SBA. The  manner  
i n  w h i c h  t h e  b i ~ a i v e r s  a r e  e f f e c t e d  i s  a matter  f o r  SBA,  n o t  
o u r  O f f i c e ,  and  d o e s  n o t  a f f e c t  t h e  v a l i d i t y  o f  a w a r d  t o  Bay 
C i t y .  A.R.&S. E n t e r p r i s e s ,  I n c . ,  B-189832, -- s u p r a .  More- 
over ,  r e g a r d i n g  h a r d s h i p  t o  a srnall b u s i n e s s  c a u s e d  by 

----- 

r e m o v a l  o f  a s e t - a s i d e  f r o m  c o m p e t i t i o n  i n  f a v o r  o f  a n  8 ( a )  
award, t h e  SBA s p e c i f i c a l l y  d e t e r m i n e d  o n  S e p t e m b e r  28 t h a t  
n o  small  b u s i n e s s  f i r m  would  s u f f e r  a major h a r d s h i p  a s  a 
r e s u l t  o f  t h e  8 ( a )  award  t o  Bay C i t y .  

F i n a l l y ,  M a r i n e  I n d u s t r i e s  s u g g e s t s  t h a t  Bay C i t y  
s h o u l d  b e  r e q u i r e d  u n d e r  t h e  terms o f  i t s  c o n t r a c t  t o  a w a r d  
t h e  m a j o r i t y  o f  i t s  s u b c o n t r a c t s  t o  small  b u s i n e s s .  How- 
e v e r ,  w e  a r e  u n a w a r e  o f  a n y  p r o v i s i o n  i n  s t a t u t e s  o r  r e g u l a -  
t i o n s  w h i c h  r e q u i r e s  i n c l u s i o n  of s u c h  r e s t r i c t i o n  i n  a n  
8 ( a )  c o n t r a c t  f o r  s h i p b u i l d i n g  w o r k ,  a n d  t h e  p ro tes te rs  h a v e  
c i t e d  n o n e .  A s  p r e v i o u s l y  d i s c u s s e d ,  t h e  SBA--which is  
empowered b y  law t o  e n t e r  i n t o  c o n t r a c t s  w i t h  o t h e r  Govern-  
m e n t  a g e n c i e s  and  t o  n e g o t i a t e  t h e  terms a n d  c o n d i t i o n s  
w h i c h  are  to  b e  i n c l u d e d  i n  s u c h  c o n t r a c t s  ( 1 5  U.S.C. 
S 6 3 7 ( a )  ( 1 9 7 6 ) ) - - d e t e r m i n e d  t h a t  a n  8 ( a )  c o n t r a c t  s h o u l d  b e  
a w a r d e d  t o  Bay C i t y  e v e n  t h o u g h  i t  would  p e r f o r m  o n l y  
4 0  p e r c e n t  of t h e  w o r k .  The SBA r e c o g n i z e d  t h a t  Bay C i t y  
" w i l l  b e n e f i t  f r o m  t h e  s u b s t a n t i a l  management  a n d  t e c h n o l o g y  
t r a n s f e r  c o n t e m p l a t e d  u n d e r  t h i s  e f f o r t "  a n d  s h o u l d  b e  
p r o p e l l e d  to  a " h i g h e r  p l a n e  of d e v e l o p m e n t  a n d  c o m p e t i t i v e  
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v i a b i l i t y . "  M o r e o v e r r  w e  ..ave h e l d  t h a t  i n  t h e  case of 
s u p p l y  c o n t r a c t s  w h i c h  r e q u i r e  a s i g n i f i c a n t  c o n t r i b u t i o n  
to t h e  m a n u f a c t u r e  of a n  e n d  i tem by a small  b u s i n e s s  con-  
t rac tor ,  a smal l  b u s i n e s s  w h i c h  w i l l  i n c u r  more t h a n  one- 
t h i r d  of t h e  c o n t r a c t  costs h a s  f u l f i l l e d  t h e  s i g n i f i c a n t  
c o n t r i b u t i o n  r e q u i r e m e n t .  See Chem-Teck R u b b e r ,  I I I C . ~  
B-203374, S e p t e m b e r  21, 1 9 8 r 8 1 - 2  C P D  232 .  A c c o r d i n g l y ,  
o u r  O f f i c e  w i l l  n o t  o v e r r u l e  t h e  SBA's j u d g m e n t  i n  t h e s e  
c i r c u m s t a n c e s .  

The p ro tes t  is d e n i e d .  

ItAA-h (j*jkew & Comp t r o  1 l er  G e n e r a  1 
0 of t h e  U n i t e d  S t a t e s  




