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DIGEST: 

P r o t e s t  t h a t  a g e n c y  d e l i b e r a t e l y  and i m p r o p e r l y  
e x c l u d e d  protester  f rom c o m p e t i t i o n  is d e n i e d  
where  f i r m  had o p p o r t u n i t y  t o  s u b m i t  proposal 
i n  r e s p o n s e  to  Comerce B u s i n e s s  D a i l y  n o t i c e  
of i n t e n t  t o  award a g a i n s t  s c h e d u l e  c o n t r a c t  of 
a n o t h e r  f i r m ,  p ro tes te r  a d m i t t e d  i n  w r i t i n g  
p r io r  t o  i s s u a n c e  of RFP t h a t  i t  c o u l d  n o t  
s a t i s f y  a l l eged  r e s t r i c t i v e  t e c h n i c a l  requi re -  
ment  i n  n o t i c e  which  was s u b s e q u e n t l y  i n c o r -  
porated i n t o  s o l i c i t a t i o n ,  award w a s  made t o  
f i r m  o t h e r  t h a n  s c h e d u l e  v e n d o r ,  and a d e q u a t e  
c o m p e t i t i o n  and r e a s o n a b l e  pr ices  were 
o b t a i n e d .  

NCR Comten, I n c .  ( N C R ) ,  p ro tes t s  t h e  award of a 
c o n t r a c t  u n d e r  reques t  f o r  p r o p o s a l s  (RFP)  No. 00-82-R-83, 
fo r  a n  I n t e r n a t i o n a l  B u s i n e s s  Machines  (IBM) 3705 f r o n t - e n d  
processor ( F E P )  o r  e q u a l ,  i s s u e d  by t h e  U n i t e d  S t a t e s  
Depar tment  of A g r i c u l t u r e  ( U S D A ) .  The FEP is  a computer  
p r o v i d i n g  a n  i n t e r f a c e  be tween a p r i m a r y  compute r  and 
m u l t i p l e  compute r  t e r m i n a l s .  

NCR p ro te s t s  t h a t  USDA d e l i b e r a t e l y  e x c l u d e d  t h e  pro- 
tester from a n  o p p o r t u n i t y  t o  s u b m i t  a proposal t o  meet t h e  
r e q u i r e m e n t  and  requests t h s t  t h e  award t o  Amdahl Corpora- 
t i o n  (Amdahl)  be t e r m i n a t e d  and t h e  r e q u i r e m e n t  r e so l i c i t ed .  

W e  d e n y  t h e  p ro tes t .  

On November 2 1 ,  1980 ,  USDA p l a c e d  a n  o r d e r  f o r  t h e  
lease of a n  NCR FEP. About  t h a t  t i m e ,  USDA acquired a n  IBM 
3705 FEP.  Bo th  FEP's were i n s t a l l e d  a t  U S D A ' s  Wash icg ton ,  
D.C., computer c e n t e r .  USDA i n t e n d e d  t o  c o n d u c t  tests by 
a l t e r n a t i n g  u s e  of t h e  t w o  FEP's week ly  t o  s e l e c t  o n e  t y p e  
of FEP for perrzanent  gse a t  USDA. 

Whi l e  t h e  IBM FEP was b r o u g h t  i n t o  p r o d u c t i o n ,  USDA 
never u s e d  t h e  NCR FEP.  NCR c o n t e n d s  t h a t  U S D A ' s  software 
c o n t r a c t o r  l a c k e d  t h e  t e c h n i c a l  e x p e r t i s e  t o  p r o p e r l y  u s e  
t h e  NCR FEP and t h a t  this was t h e  r e a s o n  t h a t  NCR's computer  
was n e v e r  used .  USDA a d v i s e s  t h a t  t h e  NCR FEP was not ased 
b e c a u s e  USDA l a c k e d  t h e  a d d i t o n a l  Government p e r s o n n e l  
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n e c e s s a r y  t o  i n s t a l l  a n d  operate t h e  NCR compute r .  On 
May 3 ,  1982 ,  USDA c a n c e l e d  t h e  NCR lease. NCR s t a t e s  t h a t  
USDA o r a l l y  a d v i s e d  t h a t  t h e  c a n c e l l a t i o n  was d u e  t o  b u d g e t  
c u t s  and  t h e  c o n t i n u e d  f a i l u r e  t o  b r i n g  t h e  NCR compute r  
i n t o  p r o d u c t i o n  

ment  R e g u l a t i o n s  (FPR) S 1-4.1109-6 (1964  ed., amend. 2 1 1 ) ,  
USDA p u b l i s h e d  n o t i c e  i n  t h e  Commerce B u s i n e s s  D a i l y  (CBD)  
of its i n t e n t  t o  place a d e l i v e r y  o r d e r  a g a i n s t  I B M ' s  
s c h e d u l e  c o n t r a c t  €or a n  IBM 3705 FEP. The n o t i c e  s t a t e d  
t h a t  t h e  "machine  m u s t  r u n  w i t h  e x i s t i n g  software which  w i l l  
be l o a d e d  i d e n t i c a l l y  t o  t h e  s o f t w a r e  t h e n  c u r r e n t l y  i n  
p r o d u c t i o n . "  The n o t i c e  e s s e n t i a l l y  a d v i s e d  t h a t  USDA would 
award u n d e r  t h e  s c h e d u l e  to  IBM u n l e s s  a f f i r m a t i v e  w r i t t e n  
r e s p o n s e s  w i t h  t e c h n i c a l  l i t e r a t u r e  and  cost  were r e c e i v e d  
w i t h i n  1 5  days a f t e r  p u b l i c a t i o n  o f  t h e  n o t i c e ,  which  showed 
t h a t  a c o m p a r a b l e  s o u r c e  was a v a i l a b l e  o r  t h a t  o t h e r  o f f e r s  
were more a d v a n t a g e o u s  t o  t h e  Government t h a n  p u r c h a s i n g  
from t h e  s c h e d u l e .  The n o t i c e  a l so  a d v i s e d  t h a t  no  c o n t r a c t  
award would be made o n  t h e  basis  o f  offers or proposals 
s u b m i t t e d  i n  r e s p o n s e  t o  t h e  n o t i c e .  

On Augus t  11, 1 9 8 2 ,  i n  a c c o r d a n c e  w i t h  F e d e r a l  P r o c u r e -  

NCR d i d  n o t  s u b m i t  a proposal i n  r e s p o n s e  t o  t h i s  
n o t i c e ,  b u t  o n  Augus t  26, 1982 ,  t h e  l a s t  d a y  f o r  rece ip t  o f  
r e s p o n s e s  t o  t h e  n o t i c e ,  it n o t i f i e d  USDA by l e t t e r  of its 
i n t e n t  t o  pro tes t  t h e  i n t e n d e d  award t o  IBM. I n  t h i s  
l e t t e r ,  NCR t o o k  e x c e p t i o n  t o  t h e  a c q u i s i t i o n  s t a t i n g  i t  
" c l e a r l y  b r i n g s  t h e  v e r a c i t y  o f  t h e  [NCR FEP lease] c a n c e l -  
l a t i o n  i n t o  q u e s t i o n "  and  u n d e r m i n e s  t h e  i n t e n t  o f  t h e  FPR's 
which  e n v i s i o n  c o m p e t i t i v e  p r o c u r e m e n t .  On September 1, 
1982 ,  NCR p r o t e s t e d  t o  t h i s  O f f i c e  a g a i n s t  USDA's p r o c u r e -  
ment  o f  a n  I B M  3705 FEP f rom IBM or  a n y  o t h e r  v e n d o r .  B y  
l e t t e r  of Sep tember  1 7 ,  1 9 8 2 ,  NCR d e t a i l e d  i t s  p ro te s t  con- 
t e n d i n g  t h a t  a n  award  t o  IBM v i o l a t e d  v a r i o u s  FPR p r o v i s i o n s  
g o v e r n i n g  compute r  a c q u i s i t i o n s ,  and  t h a t  t h e  USDA 
r e q u i r e m e n t  was u n d u l y  r e s t r i c t i v e  of c o m p e t i t i o n  s i n c e  i t  
a l l e g e d l y  c o u l d  n o t  be s a t i s f i e d  by a n y  v e n d o r  o t h e r  t h a n  
IBM. NCR s p e c i f i c a l l y  a r g u e d  t h a t  t h e  above-quoted  n o t i c e  
r equ i r emen t - - "mach ine  m u s t  r u n  w i t h  e x i s t i n g  s o f t w a r e  which  
w i l l  be l o a d e d  i d e n t i c a l l y  t o  t h e  s o f t w a r e  t h e n  c u r r e n t l y  i n  
p r o d u c t i o n " - - l i m i t e d  c o m p e t i t i o n  s i n c e  no  mach ine  e x c e p t  t h e  
IBM a l r e a d y  i n  o p e r a t i o n  c o u l d  r u n  t h e  e x i s t i n g  s o f t w a r e  
w i t h o u t  c h a n g e s .  NCR a l so  a r g u e d  t h a t ,  had its compute r  
been  b r o u g h t  i n t o  p r o d u c t i o n ,  i t  would have  b e e n  c o m p e t i t i v e  
w i t h  IBM. 



8-20 8 8 7 9 3 

USDA r e c e i v e d  t h r e e  t i m e l y  o f f e r s  i n  r e s p o n s e  t o  t h e  
CBD n o t i c e  which  were d e t e r m i n e d  t o  be t e c h n i c a l l y  accept- 
able. I n  a c c o r d a n c e  w i t h  FPR § 1 - 4 . 1 1 0 9 - 6 ( g ) ( 2 ) ( i i )  ( 1 9 6 4  
ed., amend 2111,  USDA t h e n  i s s u e d  t h e  RFP o n  September 23, 
1982,  w i t h o u t  a CBD n o t i c e ,  f o r  t h e  IBM 3705 FEP o n  a b r a n d  
name or e q u a l  bas i s  t o  t h e  t h r e e  o f f e r o r s  and  IBN. The RFP 
c o n t a i n e d  t h e  above-quoted  s o f t w a r e  r e q u i r e m e n t .  Under  
USDA's i n t e r p r e t a t i o n  o f  t h e  appl icable  FPR p r o v i s i o n ,  USDA 
had t o  s o l i c i t  o n l y  t h e  t h r e e  o f f e r o r s  r e s p o n d i n g  t o  t h e  
n o t i c e  and  t h e  s c h e d u l e  v e n d o r .  On O c t o b e r  26, 1982,  USDA 
awarded  t h e  c o n t r a c t  to  Amdahl f o r  a n  Amdahl 4705 FEP. 

NCR c o n c e d e s  t h a t  i t s  i n i t i a l  protest  c o n c e r n i n g  a n y  
award  u n d e r  t h e  IBM s c h e d u l e  c o n t r a c t  is moot. However, 
b a s e d  on  U S D A ' s  p ro tes t  r e p o r t ,  f i l e d  h e r e  o n  December 6 ,  
1 9 8 2 ,  NCR now protests  t h a t  it w a s  d e l i b e r a t e l y  e x c l u d e d  
from a n  o p p o r t u n i t y  t o  s u b m i t  a proposal o n  t h e  FEP 
r e q u i r e m e n t .  A p p a r e n t l y ,  NCR was unaware  of t h e  competitive 
p r o c u r e m e n t  u n t i l  i ts receipt  o f  t h e  USDA report. 

NCR p o i n t s  t o  t h e  USDA f a i l u r e  t o  s y n o p s i z e  t h e  RFP, 
s e n d  NCR a c o p y  o f  t h e  RFP, or o t h e r w i s e  n o t i f y  NCR of t h e  
i s s u a n c e  of t h e  s o l i c i t a t i o n .  NCR p o i n t s  o u t  t h a t  i t s  
s t a t e d  p u r p o s e  i n  p r o t e s t i n g  i n i t i a l l y  was t o  o b t a i n  a com- 
p e t i t i v e  P r o c u r e m e n t  and  t h a t  i t s  pro tes t  i n d i c a t e d  i n t e r e s t  
i n  t h e  p r o c u r e m e n t .  NCR s t a t e s  t h a t ,  had  it b e e n  a d v i s e d  o f  
t h e  c o m p e t i t i v e  s o l i c i t a t i o n ,  it would have  wi thd rawn  i t s  
i n i t i a l  p r o t e s t  and  s u b m i t t e d  a proposal,  n o t i n g  t h a t  USDA 
has n e v e r  s t a t e d  i t s  e q u i p m e n t  is n o t  s u i t a b l e .  F i n a l l y ,  
NCR a r g u e s  t h a t ,  a l t h o u g h  USDA may h a v e  o b t a i n e d  a d e q u a t e  
c o m p e t i t i o n ,  t h e  F P R ' s  r e q u i r e  maximum p rac t i ca l  competi- 
t i o n  and  t h a t  t h i s  r e q u i r e m e n t  was n o t  m e t  h e r e  s i n c e  USDA 
d i s r e g a r d e d  a known p o t e n t i a l  s o u r c e .  NCR r e q u e s t s  t h a t  
award  t o  Amdahl b e  c a n c e l e d  and  t h e  r e q u i r e m e n t  
r e s o l i c i t e d .  

W e  h a v e  h e l d  t h a t  a s o l i c i t a t i o n  need  n o t  be c a n c e l e d  
solely b e c a u s e  a n  o f f e r o r  ( e v e n  t h e  incumben t  c o n t r a c t o r )  
d i d  n o t  r e c e i v e  a copy of t h e  s o l i c i t a t i o n  where  a d e q u a t e  
c o m p e t i t i o n  r e s u l t e d  i n  r e a s o n a b l e  pr ices  and  where  t h e r e  
w a s  n o  d e l i b e r a t e  o r  c o n s c i o u s  i n t e n t  o n  t h e  p a r t  o f  t h e  
p r o c u r i n g  a g e n c y  t o  p r e c l u d e  a n  o f f e r o r  f rom c o m p e t i n g .  
Thomas G .  Morrow, B-208878, O c t o b e r  7 ,  1982, 82-2 C P D  316. 
However, w h e r e  a n  a g e n c y  i n t e n t i o n a l l y  d i d  n o t  p r o v i d e  a n  
o f f e r o r  w i t h  a copy o f  t h e  s o l i c i t a t i o n ,  w e  have  h e l d  t h a t  
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the offeror has been improperly precluded from competing and 
corrective action is required. - See Plattsburgh Laundry and 
Dry Cleaning Corp.; Nu Art Cleaners Laundry, 54 Comp. 
Gen. 29 (1974), 74-2 CPD 27. Based on this standard, we 
conclude that NCR was neither deliberately nor improperly 
precluded from competing. 

The record shows that NCR was aware that USDA published 
the CBD notice required by applicable regulations, which 
invited affirmative responses from comparable sources to 
demonstrate whether a schedule award to IBM was advantageous 
to the Government. This notice solicited competition, and 
also made clear that, if comparable or advantageous offers 
were submitted, an award on the schedule would not be made. 
Thus, the notice and the applicable FPR provision (FPR 
S 1-4.1109-6(g)(2)(ii) (1964 ed., amend. 211)) clearly con- 
template that issuance of a competitive RFP could follow if 
responses to the notice show that competition is 
advantageous to the Government. 

Instead of submitting a response and participating in 
this process, NCR protested the synopsized requirement based 
on its view that the requirement could only be met by IBM, 
and thereby precluded competition. In NCR's letter of pro- 
test sent prior to USDA's issuance of the RFP, NCR further 
admitted that it could not satisfy the stated USDA software 
compatability requirement. The RFP contained the same soft- 
ware compatibility requirement as was contained in the CBD 
notice. Thus, prior to issuance of the RFP, USDA was aware 
that NCR had not responded to the CBD notice inviting 
offers and that NCR had conceded that it was not capable of 
meeting USDA's requirement. Subsequently, USDA received 
three technically acceptable responses to the notice which 
appeared to disprove NCR's contention that no firms other 
than IBM could meet the requirement. 

As for the failure of USDA to synopsize the RFP, we 
recognize the general rules governing synopsizing of 
procurements. See FPR S S  1-1.1003-2 (1964 ed., amend. 153), 
1-3.103(a) (1964d., amend. 1941, and 1-4.1109-3 (1964 ed., 
amend. 211). However, we cannot conclude that the proce- 
dures used here required USDA to synopsize the W P  after 
synopsis of an agency's intent to award under the schedule 
which places potential offerors on notice of the requirement 
and invites a showing of interest with a possible view 
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towards a competitive acquisition. We note that FPR 
S 1-4.1109-6(g)(2)(ii) (1964 ed., amend. 211) provides that, 
where the evaluation of the offers in response to a notice 
indicates that a competitive acquisition would be more 
advantageous to the Government, the contracting officer 
normally should issue a formal solicitation, but it does not 
require synopsis. This provision further implies that 
issuance of the RFP will be made to "addressees, including 
the schedule vendor." This suggests that U S D A ' s  interpreta- 
tion of the provision--that it only needed to send the RFP 
to those firms which were considered technically acceptable 
in response to the notice--is reasonable. Thus, we conclude 
USDA was not obligated to synopsize the RFP after it 
previously had synopsized the requirement and invited 
competition . 

As already noted, NCR admits that it could not satisfy 
the software requirement. In addition, NCR's allegation 
that the software requirement limited competition to IBM has 
been disproved since competition was obtained under that 
requirement, and award was made to Amdahl, not IBM. 

Since USDA did not deliberately or improperly preclude 
NCR from the competition and adequate competition and 
reasonable prices apparently were obtained, we deny the 
protes t . 

Comptroller Gbneral 
of the United States 




