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DIQEST: 

Employee accepted grade GS-3, step 1 posi- 
tion with Veterans Administration (VA) but 
seeks retroactive salary adjustment and 
backpay because the VA did not allow her 
additional steps in grade GS-3 based on her 
highest previous rate (grade GS-6, step 8). 
The employee's claim is denied since 
( 1 )  payment of the highest previous rate is 
discretionary with the agencies, (2) applic- 
able VA regulations do not require payment 
of 'the highest previous rate in these cir- 
cumstances, and (3) the VA's determination 
was not shown to be arbitrary, capricious, 
or an abuse of discretion. 

- 
ISSUE 

The issue in this decision concerns the claim of an 
'employee to receive the benefit of her highest previous 
rate upon appointment to a position with the Veterans 
Administration (VA). We hold that since payment of the 
employee's highest previous rate by the VA is discretionary 
under the circumstances, the employee is not entitled to 
the benefit of her highest previous rate, absent evidence 
that the agency action was arbitrary, capricious, or an 

. abuse of discretion. 

BACKGROUND 

This decision is in response to a request from the 
National Federation of Federal Employees (NFFE), reference: 
153-RE-53, seeking a retroactive salary adjustment and 
backpay based on the highest previous rate rule for 
Mrs. Barbara J. Cox. The request for our decision was 
filed under our labor-management procedures contained in 
4 C.F.R. Part 22 (1985). 

The letteir from NFFE states that,in 1979, Mrs. Cox 
transferred from her position as an Accounting Technician 
at the National Security Agency (NSA), Ft. Meade, Maryland, 
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to a similar position at the Naval Air Station in 
Jacksonville, Florida. Both positions were permanent 
positions, but the transfer involved a downgrade from her 
grade GS-7, step 6, position with NSA to a grade GS-5, step 
1 0 ,  position with the Naval Air Station. Mrs. Cox was 
subsequently promoted at the Naval Air Station in 1980 to . 
the level of grade G S - 6 ,  step 8. 

On April 2 1 ,  1 9 8 1 ,  Mrs. Cox was granted leave without 
pay for 90 days from her position at the Naval Air Station, 
and effective June 1 4 ,  1981 ,  she received a temporary 
appointment as a Clerk-Typist, grade GS-3, step 1 ,  with the 
Veterans Administration (VA) Regional Office in 
St. Petersburq, Florida. In December 1 9 8 1 ,  Mrs. Cox 
transferred to another temporary appointment as an 
Accounting Technician, grade GS-4, step 1 ,  at MacDill Air 
Force Base, Florida. Finally, in February 1981, Mrs. Cox 
received a permanent appointment at MacDill AFB as. a Budget 
and Accounting Technician, grade GS-7, step 1 .  

The union argues that the VA improperly denied 
Mrs. Cox the benefit of her highest previous rate and 
should have fixed her salary in grade GS-3 at a step 
comparable to her highest previous rate of pay. The union 
states that by denying Mrs. Cox the benefit of her highest 
previous rate, she has lost step increases and pay in the 
VA position and in her subsequent positions at MacDilS 
AFB . 

The union concedes that the VA has discretion in 
applying the highest previous rate rule, but the union 
argues that the VA granted another employee this benefit 
and that all employees must be treated equally. The union 
points out that Mrs. Cox should have been paid the highest 
previous rate since she has 5 years of prior Federal 
service as a clerk-typist. The union also cites several 
prior decisions from our Office as precedent for granting 
employees the benefit of their highest previous rate upon 
transfer, promotion, demotion, or other personnel action. 
Therefore, the union seeks a retroactive adjustment in 
Mrs. C o x ' s  rate of pav in her VA position based on her 
previous rate of grade G S - 6 ,  step 8, along with retroactive 
adjustments to her rates of pay in her subsequent 
positions. 

We requested and received comments from the Personnel 
Officer, VA Regional Office, St. Petersburg, Florida, and 
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t h a t  r e p o r t  s ta tes  t h a t  under  agency r e g u l a t i o n s ,  s a l a r y  
ra tes  r e c e i v e d  i n  non-VA p o s i t i o n s  may be t a k e n  i n t o  
accoun t  i n  mixing s a l a r y  rates,  i f  a p p r o p r i a t e  i n  t h e  judg- 
m e n t  of t h e  a u t h o r i z i n g  o f f i c i a l ,  b u t  there is no v e s t e d  
r i g h t  t o  r e c e i v e  a h i g h e r  ra te  based on t h a t  s e r v i c e .  I n  
a d d i t i o n ,  t h e  VA r e p o r t  a l so  s ta tes  t h e  a u t h o r i z i n g  o f f i -  
c i a l  m u s t  d e t e r m i n e  t h a t  t h e  e x p e r i e n c e  g a i n e d  i n  t h e  p r i o r  
p o s i t i o n  would enhance t h e  employee ' s  q u a l i f i c a t i o n s  f o r  
t h e  new p o s i t i o n .  T h e  VA r e p o r t  conc ludes  t h a t  based on 
these r egu la t ions ,  Mrs. Cox was d e n i e d  h e r  h i g h e s t  p r e v i o u s  
r a t e ,  b u t  t h a t  cons i s t en t  w i t h  these r e g u l a t i o n s ,  t h e  other  
employee c i ted by t h e  union ,  Mrs. Joie A. S t i l e s ,  r e c e i v e d  
a h i g h e r  ra te  for  a s imilar  p o s i t i o n .  

. OPINION 

under  t h e  p r o v i s i o n s  of 5 U.S.C. 5 S334(a )  (1982)  and 
5 C.F.R. S 531.203(c ,d)  ( 1 9 8 5 ) ,  an  employee who is 
reemploygd, r e a s s i g n e d ,  promoted, or demoted, or who 
changes  t h e  t y p e  o f  appoin tment  may be paid a t  t h e  h i g h e s t  
ra te  of t h e  grade which does n o t  exceed  t h e  employee ' s  
h i q h e s t  p r e v i o u s  ra te .  T h i s  is r e f e r r e d  to as t h e  h i g h e s t  
p r e v i o u s - r a t e  r u l e .  
1984. 

Carma A. Thomas, ,B-212833, J u n e  4, 

O u r  d e c i s i o n s  have c o n s i s t e n t l y  h e l d  t h a t  i t  is w i t h i n  
t h e  a g e n c y ' s  discretion to  f i x  t h e  i n i t i a l  s a l a r y  r a t e  a t  
t h e  minimum s a l a r y  of t h e  g r a d e  to  which a p p o i n t e d  and t h a t  
an  employee h a s  no v e s t e d  r i g h t  upon t r a n s f e r  or reemploy- 
ment t o  r e c e i v e  t h e  h i g h e s t  s a l a r y  r a t e  p r e v i o u s l y  p a i d  to 
t h e  employee. See 31 Comp. Gen. 15 ( 1 9 5 1 ) ,  Thomas, ci ted 
above, and Barbara S. McCoy, 8-196686, J a n u a r y  17,  1980. 
Each agency may f o r m u l a t e  i t s  own p o l i c y  regarding a p p l i c a -  
t i o n  o f  t h e  h i g h e s t  p r e v i o u s  r a t e  r u l e ,  and s u c h  p o l i c y  may 
allow f o r  mandatory or d i s c r e t i o n a r y  a p p l i c a t i o n  of  t h e  
employee ' s  h i g h e s t  p r e v i o u s  ra te .  Thomas, c i t ed  above. 

ment p r o v i d e ,  a s  noted  above,  t h a t  s a l a r y  rates r e c e i v e d  i n  
non-VA p o s i t i o n s  may be t a k e n  i n t o  account i n  f i x i n g  s a l a r y  
ra tes ,  i f  a p p r o p r i a t e  i n  t h e  judgment o f  t h e  a u t h o r i z i n g  
o f f i c i a l .  V A  R e g u l a t i o n  MP-5, P a r t  I ,  chap. 531, sec. R, 
para. 4c. The VA r e g u l a t i o n s  a l s o  p r o v i d e  t h e  earned r a t e  
( h i g h e s t  p r e v i o u s  r a t e )  r u l e  w i l l  be c o n t r o l l i n g :  

The VA r e g u l a t i o n s  appl icable  t o  Mrs. C o x ' s  appo in t -  

'I* * * o n l y  w h e r e  t h e  r e c o r d  i n d i c a t e s ,  i n  
t h e  a u t h o r i z i n g  o f E i c i a l ' s  judgment,  t h a t  
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the experience gained in the position on 
which the rate is proposed to be based was 
of such quality and duration that the 
individual's total qualifications were 
likely thereby to have been enhanced. * * *I' 

VA Regulation MP-5, Part I, chap. 5 3 1 ,  
sec. B, para. 4d. 

As noted above, the report from the VA Regional Office 
states that the grades and step rates for Mrs. Cox and the 
other employee cited by the union were selected in accord- 
ance with these regulations. The report continues by stat- 
ing that the authorizing official "apparently determined 
that Mrs. Cox's experience would not enhance her ability to 
perform basic typing duties in this office." 

The agency regulations in this case are clearly 
discretionary with respect to applying the highest. previous 
rate rule to an employee whose previous rate was earned in 
a non-VA agency. Our decisions have held that where the 
agency exercises its discretion to set the salary rate 
below the highest previous rate, there may be no retroac- 
tive adjustment of the salary rate in the absence of admin- 
istrative error. 31 Comp. Gen. 15, cited above, McCo , 
1978. Administrative error would be found only where the 
agency's action was arbitrary, capricious, an abuse of 
discretion, or  otherwise not in accordance with law. See 
54 Comp. Gen. 310  (1974), and McCoy, cited above. 

cited above, and Crystal G. Sharp, B-190257, Septem --by er 13 ,  

There is no evidence in the record before us to indi- 
cate that the VA's action in setting Mrs. Cox's salary rate 
at step 1 of grade GS-3 was arbitrary, capricious, or an 
abuse of discretion. The union has submitted documents 
showing that the other VA employee in question, 
Mrs. Stiles, was placed in step 4 of grade 3 under the 
applicable VA regulations concerning use of the highest 
previous rate cited above. However, there is no evidence 
before us to indicate that granting the highest previous 
rate to Mrs. Stiles and denying the rate to Mrs. Cox was 
arbitrary, capricious, or an abuse of discretion. There- 
fore, in the absence of evidence supporting Mrs. Cox's 
claim, we have no legal basis to overturn the V A ' s  
pay-setting determination in this case. 

The union'cites four  decisions of our Office holding 
that it is within the discretion of the employing agency to 
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use the highest previous rate rule upon the employee's 
transfer, promotion, demotion, or reinstatement. B-61181, 
November 27 ,  1946 ( 2 6  Comp. Gen. 3 6 8 ) :  26 Comp. Gen. 530 
( 1 9 4 7 ) ;  B-11354, March 3 ,  1953,  and B-118245, February 24,  
1954.  We agree that these prior decisions have not been 
overruled or modified, but these decisions provide no basis 
to allow Mrs. Cox's claim, as discussed above. 

Finally, the union cites our decision in Bobby M. 
Siler, 8-202863,  January 8, 1982, sustained upon reconsid- 
eration, B-202863, February 8 ,  1984,  where we held an 
Internal Revenue Service (IRS) employee was entitled to a 
rate of pay within grade GS-3 based on his highest previous 
rate of grade GS-4, step 1 .  We believe our decision in 
Siler is distinguishable. since we held in Siler that, under 
the applicable IRS regulations concerning use of the 
employee's highest previous rate, the appointing official 
must use the employee's highest previous rate for the grade 
GS-3 position if the employee was eligible for appointment 
at the grade GS-4 level based on prior experience and 
education. 

In the present case, the VA regulations do not require 
the mandatory or nondiscretionary use of the employee's 
highest previous rate in Mrs. Cox's situation, and, there- 
fore, the application of the highest previous rate under 
.these circumstances is discretionary. Accordingly, we must 
deny Mrs. Cox's claim for a retroactive adjustment and 
backpay. k k d . &  / 

&comptroller eneral 
y of the United States 
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