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I n t e r i o r  - D i s p o s i t i o n  of F o r f e i t e d  Bonus 
B i d s  Rece ived  A t  C o m p e t i t i v e  M i n e r a l  Lease 

When t h e  h i g h  b i d d e r  f o r  a m i n e r a l  lease o f f e r e d  
by t h e  Bureau  of Land Management d o e s  n o t  
e x e c u t e  a lease, t h e  o n e - f i f t h  bonus  s u b m i t t e d  
w i t h  t h e  b i d  i s  f o r f e i t e d .  S e c t i o n  35 of t h e  
M i n e r a l  Lands L e a s i n g  A c t  o f  1920,  as  amended 
( 3 0  U.S.C. S 1 9 1 ) ,  p r o v i d e s  t h a t  a l l  money 
r e c e i v e d  f rom sales ,  bonuses ,  r o y a l t i e s ,  and 
r e n t a l s  a re  t o  b e  d i s t r i b u t e d  u n d e r  t h a t  sec- 
t i o n .  T h e r e f o r e ,  t h e  f o r f e i t e d  bonuses  a re  t o  
be d i s t r i b u t e d  i n  t h e  same manner as  o ther  lease 
p r o c e e d s  t o  which s e c t i o n  35 is  applicable.  

The Bureau  of Land Management of t h e  Depar tment  o f  t h e  
I n t e r i o r  (BLM) requests  a d e c i s i o n  o n  t h e  d i s p o s i t i o n  o f  
f o r f e i t e d  bonus  b i d  receipts  it h o l d s  as d e p o s i t s  a g a i n s t  t h e  
c o m p l e t i o n  of c e r t a i n  c o m p e t i t i v e  m i n e r a l  leases.  W e  c o n c l u d e  
t h a t  t h e s e  f o r f e i t e d  r e c e i p t s  s h o u l d  be d i s t r i b u t e d  i n  t h e  
same manner a s  o ther  lease proceeds. 

I n  c o n d u c t i n g  t h e  c o m p e t i t i o n  f o r  t h e s e  leases,  BLM 
r e c e i v e s  o n e - f i f t h  of  t h e  bonus  b i d  from t h e  winn ing  b i d d e r  a s  
a d e p o s i t  p e n d i n g  c o m p l e t i o n  of t h e  lease. T h e  lease is 
e x e c u t e d  o n l y  i f  t h e  b i d d e r  p a y s  t h e  r e m a i n i n g  f o u r - f i f t h s  of 
t h e  bonus  b i d  and t h e  f i r s t  y e a r  r e n t a l  w i t h i n  30 d a y s  o f  
n o t i c e  of b i d  a c c e p t a n c e .  I f  t h e  b i d d e r  d o e s  n o t  complete 
payment  w i t h i n  t h i s  t i m e  pe r iod ,  t h e  bonus  b i d  d e p o s i t  i s  
f o r f e i t e d  t o  BLM. 

W e  are a s k e d  i f  these amounts  s h o u l d  be t r a n s f e r r e d  t o  
I n t e r i o r ' s  Minerals Nanagement S e r v i c e  f o r  d i s t r i b u t i o n  u n d e r  
s e c t i o n  35 of t h e  M i n e r a l  Lands L e a s i n g  A c t  i n  t h e  same way as 
o t h e r  lease p r o c e e d s  s u b j e c t  t o  section 35, o r  i n s t e a d  s h o u l d  
be d e p o s i t e d  a s  m i s c e l l a n e o u s  rece ip ts  i n  t h e  G e n e r a l  Fund of 
t h e  U . S .  T r e a s u r y .  The I n t e r i o r  S o l i c i t o r ' s  O f f i c e  h a s  
a d v i s e d  BLM t h a t  t h e  moneys s h o u l d  be c o n s i d e r e d  "money 
r e c e i v e d  f rom sales" or  "money r e c e i v e d  f rom * * * bonuses"  
u n d e r  t h e  M i n e r a l  Lands L e a s i n g  A c t ,  b o t h  of which are sub jec t  
t o  s e c t i o n  35 d i s t r i b u t i o n .  We are  t o l d  t h a t  t h e  S o l i c i t o r ' s  
O f f i c e  c i t e s  Watt v .  A l a s k a ,  451 U.S. 259 ( 1 9 8 1 )  i n  s u p p o r t  o f  
t h i s  view.  
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Unless  o t h e r w i s e  a u t h o r i z e d  by l a w ,  a l l  receipts are t o  
b e  d e p o s i t e d  i n  t h e  g e n e r a l  fund  of t h e  T r e a s u r y  as miscel- 
l a n e o u s  receipts, u n d e r  31 U.S.C. S 3302. S e c t i o n  35 of t h e  
M i n e r a l  Lands L e a s i n g  A c t  of 1920, as amended, is c o d i f i e d  a t  
30 U . S . C .  S 191. Under t h e  p r o v i s i o n  - 

" A l l  money r e c e i v e d  f rom sales,  b o n u s e s ,  
r o y a l t i e s  * * * and r e n t a l s  o f  t h e  p u b l i c  l a n d s  
unde r  t h e  p r o v i s i o n s  of t h i s  c h a p t e r  [Leases 
and P r o s p e c t i n g  P e r m i t s ]  * * * s h a l l  be paid 
i n t o  t h e  T r e a s u r y  o f  t h e  U n i t e d  S ta tes  * * *." 

F i f t y  p e r c e n t  o f  t h i s  amount i s  t h e n  r e q u i r e d  t o  be paid t o  
t h e  S t a t e  where  t h e  l e a s e d  l a n d  o r  d e p o s i t s  are located 
( n i n e t y  p e r c e n t  t o  A l a s k a ) ;  f o r t y  p e r c e n t  t o  t h e  R e c l a m a t i o n  
Fund e s t a b l i s h e d  u n d e r  t h e  R e c l a m a t i o n  A c t  of 1902; and t h e  
r e m a i n i n g  1 0  p e r c e n t  is  t o  be c r e d i t e d  t o  m i s c e l l a n e o u s  
receipts.  

Under 43 C.F.R.  S 3120.5 ( 1 9 8 5 ) ,  t h e  s u c c e s s f u l  b i d d e r  a t  
a m i n e r a l  lease sa l e  c o n d u c t e d  by BLM is  r e q u i r e d  w i t h i n  30 
d a y s  of n o t i c e  t o  e x e c u t e  lease fo rms ,  pay  t h e  b a l a n c e  of t h e  
bonus b id  as  w e l l  a s  t h e  f i r s t  y e a r ' s  r e n t a l  and t h e  p u b l i c a -  
t i o n  costs.  I f  t h i s  is n o t  done  o r  t h e  b i d d e r  o t h e r w i s e  f a i l s  
t o  comply w i t h  a p p l i c a b l e  r e g u l a t i o n s ,  t h e  o n e - f i f t h  bonus 
accompanying t h e  b i d  is f o r f e i t e d .  43 C.F.R.  S 3120.6. 

Our r e v i e w  o f  t h e  l e g i s l a t i v e  h i s t o r y  o f  s e c t i o n  35 d o e s  

. f a i l u r e  t o  e x e c u t e  a lease,  as c o n t r a s t e d  t o  t h e  r e t e n t i o n  o f  

n o t  i n d i c a t e  t h a t  a n y  special  c o n s i d e r a t i o n  was g i v e n  f o r  
receipts w h i c h  are r e t a i n e d  b e c a u s e  o f  t h e  h i g h  b i d d e r ' s  

t h e  amounts  r e c e i v e d  s u b s e q u e n t  t o  t h e  s i g n i n g  o f  a lease. 
S i n c e  unde r  s e c t i o n  3 5 ,  f o r f e i t e d  amounts  are n o t  d i s t i n -  
g u i s h e d  f rom o the r  moneys p r o p e r l y  r e t a i n e d  by BLM, and n o t  
r e t u r n e d  t o  t h e  p a y o r ,  t h e y  s h o u l d  be c o n s i d e r e d  as "money 
r e c e i v e d "  u n d e r  t h a t  p r o v i s i o n .  

Moreover, unde r  43 C.F.R. S 3120.7 I n t e r i o r  h a s  t h e  r i g h t  
t o  o f f e r  a lease t o  t h e  n e x t  h i g h e s t  b i d d e r  i f  t h e  h i g h  b i d  i s  
rejected. T h i s  may be  done  i f  t h e  d i f f e r e n c e  between t h e  t w o  
b i d s  i s  n o  greater t h a n  t h e  o n e - f i f t h  o f  t h e  r e j e c t e d  b i d .  
The  e f f e c t  o f  t h i s  p r o v i s i o n  i s  t o  assure t h a t  t h e  receipts 
f rom t h e  s a l e  t o  t h e  n e x t  h i g h e s t  b i d d e r ,  i n c l u d i n g  t h e  
f o r f e i t e d  o n e - f i f t h  bonus  b i d ,  s h a l l  n o t  be  less t h a n  t h e  b i d  
o r i g i n a l l y  o f f e r e d .  I n  t h i s  c i r c u m s t a n c e ,  t h e  f a i l u r e  t o  
i n c l u d e  t h e  f o r f e i t e d  o n e - f i f t h  bonus b i d  i n  t h e  s e c t i o n  35 
d i s t r i b u t i o n  would reduce t h e  amounts  r e c e i v e d  by t h e  a f f e c t e d  
s t a t e s  and by t h e  r e c l a m a t i o n  fund  (o the r  t h a n  f o r  A l a s k a )  
e v e n  though  t h e  t o t a l  amount r e c e i v e d  f o r  t h e  lease e q u a l s  or 
e x c e e d s  t h e  t o t a l  o r i g i n a l  b i d ,  which would be d i s t r i b u t e d  
u n d e r  s e c t i o n  35. We d o  n o t  b e l i e v e  t h a t  t h i s  r e s u l t  was 
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i n t e n d e d .  As moneys properly r e c e i v e d  and r e t a i n e d  by t h e  
U n i t e d  S t a t e s ,  t h e  amounts  f o r f e i t e d  s h o u l d  b e  d i s t r i b u t e d  
u n d e r  s e c t i o n  35. 

Accordincr t o  t h e  r e a u e s t  f o r  o u r  d e c i s i o n ,  t h e  I n t e r i o r  
S o l i c i t o r ' s  O i f i c e  c o n s i i e r s  Watt v.  A l a s k a ,  c i ted  above ,  as 
s u p p o r t i n g  t h e  d i s p o s i t i o n  o f  f o r f e i t e d  bonus  b i d s  u n d e r  
s e c t i o n  3 5 ,  n o t w i t h s t a n d i n g  t h e  l a t e r  e n a c t m e n t  o f  t h e  
W i l d l i f e  Refuge  Revenue S h a r i n g  A c t  of 1964 which  c o n t a i n e d  a 
d i f f e r e n t  s h a r i n g  f o r m u l a .  I n  t h a t  case, t h e  Supreme C o u r t  o f  
t h e  U n i t e d  S t a t e s  h e l d  t h a t  r e v e n u e s  f rom o i l  and  g a s  leases 
o n  f e d e r a l  w i l d l i f e  r e f u g e s  c o n s i s t i n g  o f  r e s e r v e d  p u b l i c  
l a n d s  must  be d i s t r i b u t e d  u n d e r  s e c t i o n  35.  The C o u r t  
c o n c l u d e d  t h a t  t h e  term " m i n e r a l s "  i n  s e c t i o n  4 0 1 ( a )  o f  t h e  
W i l d l i f e  Refuge  Revenue S h a r i n g  A c t ,  4 9  S t a t .  3 8 3 ,  as  m e n d e d  
i n  1964 by Pub. L. N o .  88-523,  7 8  Sta t .  7 0 1 ,  appl ies  o n l y  t o  
m i n e r a l s  o n  a c q u i r e d  r e f u g e  l a n d s .  We c o n s i d e r e d  t h e  same 
i s s u e  i n  55 Comp.  Gen. 1 1 7 ( 1 9 7 5 )  b u t  c o n c l u d e d  t h a t  a l l  
r e v e n u e s  f rom o i l  and  g a s  found  o n  w i l d l i f e  r e f u g e  l a n d s ,  
w h e t h e r  t h e  l a n d s  were a c q u i r e d  o r  r e s e r v e d ,  were s u b j e c t  t o  
t h e  W i l d l i f e  Refuge  Revenue S h a r i n g  A c t  ra ther  t h a n  t h e  
M i n e r a l  Lands L e a s i n g  A c t .  The  q u e s t i o n  a t  hand does n o t  
r e a l l y  c o n c e r n  which  leases are s u b j e c t  t o  s e c t i o n  3 5 ,  b u t  
o n l y  how f o r f e i t e d  b i d s  on  l a n d s  which  a re  s u b j e c t  t o  
s e c t i o n  35 are t o  b e  t r e a t e d .  A c c o r d i n g l y ,  w e  d o  n o t  t h i n k  
t h a t  Watt v .  A l a s k a  is r e l e v a n t  i n  d e t e r m i n i n g  t h e  q u e s t i o n  
p r e s e n t e d  t o  u s .  F o r  f u t u r e  r e f e r e n c e  i n  a p p r o p r i a t e  cases, 
however ,  w e  would c o n s i d e r  o u r  h o l d i n g  i n  55 Comp. Gen. 117 
modif ied t o  t h e  e x t e n t  n e c e s s a r y  t o  conform t o  t h e  Supreme 
C o u r t ' s  d e c i s i o n .  

A c c o r d i n g l y ,  f o r  t h e  r e a s o n s  i n d i c a t e d ,  w e  c o n c l u d e  t h a t  
t h e  o n e - f i f t h  bonus  paid by a h i g h  b i d d e r  f o r  a m i n e r a l  lease 
and  f o r f e i t e d  t o  t h e  U n i t e d  S t a t e s  upon f a i l u r e  t o  e x e c u t e  a 
lease ,  is t o  be d i s t r i b u t e d  i n  t h e  same manner a s  lease  pro- 
c e e d s  o t h e r w i s e  s u b j e c t  t o  s e c t i o n  3 5  of t h e  M i n e r a l  Lands 
L e a s i n g  A c t  o f  1920 ,  as  amended. 

1 o f  t h e  U n i t e d  S t a t e s  
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