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1 .  P r o t e s t  t h a t  r eques t  f o r  best and f i n a l  o f f e r s  ( B A F O s )  
a f t e r  d i s c l o s u r e  of o f f e r o r s '  i n i t i a l  p r i c e s  c o n s t i t u t e d  an 
a u c t i o n  i s  untimely where f i l e d  a f t e r  t h e  c l o s i n g  d a t e  f o r  
t h e  r e c e i p t  of BAFOs.  

2 .  P r o t e s t  t h a t  e v a l u a t i o n  was no t  conducted under t h e  
terms set  ou t  i n  t h e  RFP is denied where, i n  accordance with 
s o l i c i t a t i o n ,  p roposa ls  were eva lua ted  on a p a s s / f a i l  b a s i s  
under c r i t e r i a  l i s t e d  i n  t h e  s o l i c i t a t i o n  and award was made 
t o  t h e  lowest-pr iced t e c h n i c a l l y  accep tab le  proposal .  

3. Although award on t h e  b a s i s  of an  i n i t i a l  proposal  t h a t  
does  no t  meet s p e c i f i c  s o l i c i t a t i o n  requirements  is 
improper, a c o n t r a c t i n g  agency c a n  inc lude  i n  t h e  competi- 
t i v e  range proposa ls  which  are unacceptab le  a s  submitted b u t  
s u s c e p t i b l e  of being made a c c e p t a b l e  through d i scuss ions .  

DECISION 

T u r n e r  I n t e r n a t i o n a l ,  I n c .  p r o t e s t s  t h e  award of a c o n t r a c t  
t o  ENCORP under r eques t  f o r  p roposa l s  (RFP) No. 391-0488- 
128, i s s u e d  by t h e  Agency f o r  I n t e r n a t i o n a l  Development 
( A I D )  f o r  c o n s t r u c t i o n  of t h e  North-West F r o n t i e r  Province 
A g r i c u l t u r a l  Un ive r s i ty  a t  Peshawar, Pak i s t an .  Turner 
contends  t h a t  A I D  improperly reques ted  best and f i n a l  o f f e r s  
(BAFOs)  a f t e r  o f f e r o r s '  p r i c e s  were d i s c l o s e d ,  r e s u l t i n g  i n  
an impermissible  auc t ion  and t h a t  t h e  agency 's  eva lua t ion  of 
p roposa l s  was flawed. We d i s m i s s  t h e  p r o t e s t  i n  p a r t  and 
deny it i n  p a r t .  

On A p r i l  4 ,  1988, s i x  o f f e r o r s  submit ted i n i t i a l  p roposa l s ;  
of t h o s e ,  three were not  inc luded  i n  t h e  compet i t ive  range 
f o r  reasons  un re l a t ed  t o  t h e  p r o t e s t .  The  remaining three 
p r o p o s a l s ,  of Turner,  ENCORP and Taylor  Woodrow, I n c . ,  were 
e v a l u a t e d  by A I D ' S  P a k i s t a n  O f f i c e  of Engineering and a 



p r i v a t e  a r c h i t e c t  and  e n g i n e e r i n g  f i r m .  Based on  t h i s  
review, t h e  c o n t r a c t i n g  o f f i c e r  c o n c l u d e d  t h a t  t h e  t h r e e  
p r o p o s a l s  to  be i n c l u d e d  w i t h i n  t h e  c o m p e t i t i v e  r a n g e  were 
u n a c c e p t a b l e  as  s u b m i t t e d  b u t  were capable o f  b e i n g  made 
acceptable. The  proposals were c o n s i d e r e d  u n a c c e p t a b l e  
b e c a u s e  t h e y  each i n c l u d e d  c o n d i t i o n s  and a s s u m p t i o n s  which 
were c o n t r a r y  t o  t h e  RFP s o l i c i t a t i o n  r e q u i r e m e n t s .  

A t  t h a t  time, s i n c e  T u r n e r  was t h e  a p p a r e n t  l o w  o f f e r o r ,  
A I D  h e l d  o ra l  d i s c u s s i o n s  w i t h  t h a t  f i r m  o n  May 20 and 31 i n  
o r d e r  t o  remove t h e  u n a c c e p t a b l e  c o n d i t i o n s  f rom T u r n e r ' s  
proposal.  Based o n  t h o s e  d i s c u s s i o n s ,  b y  l e t t e r  of J u n e  1 ,  
T u r n e r  i n c r e a s e d  i t s  i n i t i a l  price. A f t e r  t h e  o ra l  d i s c u s -  
s i o n s ,  o n  J u n e  6, A I D  i s s u e d  amendment N o .  005 t o  t h e  
s o l i c i t a t i o n  which c l a r i f i e d  t h e  RFP r e q u i r e m e n t s  i n  v i ew of 
t h e  e x c e p t i o n s  t a k e n  i n  t h e  i n i t i a l  proposals and r e q u i r e d  
t h e  s u b m i s s i o n  of BAFOs by J u n e  30. 

On May 20,  b e f o r e  t h e  r e q u e s t  f o r  BAFOs,  t h e  Midd le  East 
Economic D i g e s t ,  a c o n s t r u c t i o n  t r a d e  magaz ine ,  p u b l i s h e d  a n  
a r t i c l e  a b o u t  t h e  p r o c u r e m e n t .  The  a r t i c l e  r e v e a l e d  t h a t  
t h e  prices of t h e  three c o m p e t i t i v e  r a n g e  o f f e r o r s  were 
$17.8  m i l l i o n  for T u r n e r ,  $18.6 m i l l i o n  for  ENCORP a n d  $20.3  
for  T a y l o r ,  which c l o s e l y  a p p r o x i m a t e d  t h e  o f f e ro r s '  a c t u a l  
i n i t i a l  pr icesol /  A c c o r d i n g  t o  A I D ,  t h e  c o n t r a c t i n g  o f f i c e r  
was aware o f  t h e  p u b l i c a t i o n  when h e  d e c i d e d  t o  r e q u e s t  
BAFOs.  

A l l  three o f f e r o r s  s u b m i t t e d  BAFOs on  or before t h e  J u n e  30 
d u e  da te .  T u r n e r  m a i n t a i n e d  i t s  p r e v i o u s  p r i c e  as i n c r e a s e d  
by  t h e  J u n e  1 l e t t e r ,  w h i l e  t h e  o the r  t w o  o f f e r o r s  decreased 
t h e i r  pr ices .  The BAFO prices were as  f o l l o w s :  

ENCORP $ 1 7 , 6 0 0 , 0 0 0  
T u r n e r  18 ,425 ,871  
T a y l o r  20,329,074 

C o n t r a c t i n g  o f f i c i a l s  r e e v a l u a t e d  E N C O R P ' s  proposal, 
i n c l u d i n g  i t s  J u n e  30 s u b m i s s i o n  and d e t e r m i n e d  t h a t  t h e  
p o r t i o n s  of i ts  i n i t i a l  proposal w h i c h  took e x c e p t i o n  t o  
t h e  terms o f  t h e  s o l i c i t a t i o n  had  b e e n  removed. S i n c e  
E N C O R P ' s  proposal was t e c h n i c a l l y  acceptable and  t h e  
lowest-priced o f  t h e  t h r e e ,  a c o n t r a c t  was awarded t o  ENCORP 
on  J u l y  1 3 .  

lJ A I D  s t a t e s  t h a t  t h e  a g e n c y ' s  I n s p e c t o r  G e n e r a l  h a s  been  
n o t i f i e d  of t h e  p r ice  d i s c l o s u r e  and is i n v e s t i g a t i n g  t h e  
i n c i d e n t  . 
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T u r n e r  a r g u e s  t h a t  b e c a u s e  o f  t h e  e x p o s u r e  of t h e  offerors '  
i n i t i a l  prices, A I D  s h o u l d  n o t  h a v e  r e q u e s t e d  BAFOs f rom t h e  
o f f e r o r s  b u t  i n s t e a d  s h o u l d  h a v e  made award t o  T u r n e r  b a s e d  
on  i t s  i n i t i a l  l o w - p r i c e d  proposal. A c c o r d i n g  t o  T u r n e r ,  
t h e  r e q u e s t  f o r  BAFOs a f t e r  t h e  prices were d i s c l o s e d  and 
t h e  award  t o  ENCORP u n d e r  t h o s e  c i r c u m s t a n c e s  amounted t o  a n  
a u c t i o n  i n  v i o l a t i o n  of F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n  ( F A R )  
S 1 5 . 6 1 0 ( d ) ( 3 ) .  

A I D  a r g u e s  t h a t  T u r n e r ' s  c o n t e n t i o n  t h a t  t h e  a g e n c y  
c o n d u c t e d  a n  a u c t i o n  i s  u n t i m e l y .  W e  agree. Our B i d  
Protest  R e g u l a t i o n s  r e q u i r e  t h a t  al leged a p p a r e n t  impro- 
p r i e t i e s  which  d i d  n o t  e x i s t  i n  t h e  o r i g i n a l  s o l i c i t a t i o n  
b u t  s u b s e q u e n t l y  are i n c o r p o r a t e d  i n t o  t h e  s o l i c i t a t i o n  must  
be p r o t e s t e d  n o t  l a t e r  t h a n  t h e  n e x t  c l o s i n g  d a t e  f o r  
rece ip t  of proposals f o l l o w i n g  t h e  i n c o r p o r a t i o n .  4 C.F.R. 
S 2 1 . 2 ( a ) ( l )  ( 1 9 8 8 ) .  A f t e r  t h e  prices were d i s c l o s e d  a n d  
t h e  c o n t r a c t i n g  o f f i c e r  i s s u e d  t h e  r e q u e s t  f o r  BAFOs, T u r n e r  
d i d  n o t  p ro tes t  t h a t  t h e  r e q u e s t  c o n s t i t u t e d  a n  a u c t i o n  
b e f o r e  t h e  c l o s i n g  d a t e ,  b u t  waited u n t i l  a f t e r  t h e  c o n t r a c t  
had  b e e n  awarded t o  ENCORP. S i n c e  t h e  d e f e c t  c o m p l a i n e d  of 
was t h e  r e q u e s t  f o r  BAFOs, t h e  protester  was r e q u i r e d  t o  
raise i ts  o b j e c t i o n  p r ior  t o  t h e  c l o s i n g  d a t e  f o r  receipt  
o f  those o f f e r s .  I t  is  n o t  f a i r  t o  t h e  o t h e r  o f f e ro r s  t o  
permi t  T u r n e r  t o  s u b m i t  i ts BAFO a l o n g  w i t h  t h e  o t h e r s  a n d  
t h e n  a f t e r  it is n o t  s e l e c t e d  f o r  award t o  c o m p l a i n  t h a t  
BAFOs s h o u l d  n o t  h a v e  b e e n  called f o r  a t  a l l .  Research 
A n a l y s i s  a n d  Management Corp., B-218567.2, Nov. 5 ,  1985 I 
85-2 CPD 11 524.  

I n  a n y  e v e n t ,  w e  t h i n k  t h a t  u n d e r  t h e  c i r c u m s t a n c e s  t h e  
a g e n c y  a c t e d  r e a s o n a b l y  i n  p e r m i t t i n g  t h e  o f f e r o r s  t o  s u b m i t  
BAFOs d e s p i t e  t h e  d i s c l o s u r e .  I t  would n o t  h a v e  b e e n  
proper, as t h e  protester a r g u e s ,  f o r  t h e  a g e n c y  t o  h a v e  made 
award  t o  it as t h e  l o w  o f f e r o r  o n  t h e  bas i s  o f  i n i t i a l  pro- 
posals s i n c e  t h e  a g e n c y  d e t e r m i n e d  t h a t  a l l  t h o s e  proposals 
i n c l u d i n g  t h e  protester ' s  were u n a c c e p t a b l e  as s u b m i t t e d . 2 /  

- 2/ T h e  protester q u e s t i o n s  t h e  a g e n c y ' s  d e t e r m i n a t i o n  i n  
t h i s  regard.  W e  h a v e  reviewed t h e  e v a l u a t i o n  r e c o r d  and  
c o n c l u d e  t h a t  t h e  a g e n c y ' s  j u d g m e n t  c o n c e r n i n g  t h e  
a c c e p t a b i l i t y  o f  t h e  i n i t i a l  proposals was r e a s o n a b l y  b a s e d .  
F o r  example, T u r n e r ' s  proposal l i s t e d  s u b c o n t r a c t o r s  f o r  
c i v i l ,  m e c h a n i c a l  e lec t r ica l  and  p l u m b i n g  t a s k s ,  however  t h e  
p r o p o r t i o n  o f  t h e  work t o  be s u b c o n t r a c t e d  was u n c e r t a i n ,  
t h e  b a c k g r o u n d  i n f o r m a t i o n  f o r  s e v e r a l  o f  t h e  f i r m s  made it 
i m p o s s i b l e  t o  e v a l u a t e  t h e i r  q u a l i f i c a t i o n s ,  a n d  some f i r m s  
were l i s t e d  as  "associates" which  l e f t  t h e i r  r e l a t i o n s h i p  t o  
T u r n e r  u n c l e a r .  F u r t h e r m o r e ,  T u r n e r ' s  t e c h n i c a l  proposal 

( c o n t i n u e d  . . . ) 
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Universal  S h i p p i n q  Co . ,  I n c . ,  8-223905.2, Apr. 20, 1987,  
87-1 CPD 1 424.  A t  t h i s  p o i n t ,  t h e  a g e n c y ' s  c h o i c e s  were 
e s s e n t i a l l y  e i t h e r  t o  c o n d u c t  d i s c u s s i o n s  w i t h  t h o s e  
o f f e r o r s  i n  t h e  c o m p e t i t i v e  r a n g e  and permit them t o  s u b m i t  
B A F O ' s  or ,  as  t h e  protester s u g g e s t s ,  t o  c a n c e l  t h e  RFP and  
r e s o l i c i t  t h e  r e q u i r e m e n t .  S i n c e  prices had been  e x p o s e d  
and t h e  RFP r e q u i r e m e n t s  would n o t  c h a n g e ,  w e  do n o t  t h i n k  
t h a t  t h e  e v i l s  o f  an  a u c t i o n  would h a v e  b e e n  a v o i d e d  by 
c a n c e l i n g  t h e  RFP and  r e s o l i c i t i n g  t h e  r e q u i r e m e n t .  Whi l e  
it m i g h t  h a v e  been  p r e f e r a b l e  f o r  A I D  t o  h a v e  p l a c e d  some 
r e s t r i c t i o n  o n  t h e  BAFOs s u c h  t h a t  price c h a n g e s  b e  l i n k e d  
t o  t h e  s p e c i f i c  t e c h n i c a l  proposal c h a n g e s ,  w e  d o  n o t  
b e l i e v e  i t s  a c t i o n  c o n s t i t u t e d  a n  improper a u c t i o n  s u c h  t h a t  
w e  s h o u l d  d i s t u r b  t h e  award.  See Sperry Corp., 65  Comp. 
Gen, 715 ( 1 9 8 6 ) ,  86-2 CPD 11 48. 

T u r n e r  a lso a r g u e s  t h a t  t h e  e v a l u a t i o n  was n o t  c o n d u c t e d  i n  
a c c o r d a n c e  w i t h  t h e  c r i t e r i a  set  o u t  i n  t h e  s o l i c i t a t i o n .  
I n  t h i s  respect, T u r n e r  c o n t e n d s  t h a t  t h e  c o n t r a c t i n g  
o f f i c e r  d i d  n o t  p roper ly  weigh t h e  price and n o n p r i c e  
c r i t e r i a  set  o u t  i n  t h e  s o l i c i t a t i o n .  T h e r e  is no  merit t o  
t h i s  c o n t e n t i o n .  

The s o l i c i t a t i o n  i n c l u d e d  a l ist  o f  e v a l u a t i o n  f a c t o r s  s u c h  
as s p e c i a l i z e d  e x p e r i e n c e ;  t e c h n i c a l  and f i n a n c i a l  c a p a c i t y ;  
p a s t  p e r f o r m a n c e ;  k e y  p e r s o n n e l  and equ ipmen t .  I t  r e q u i r e d  
t h a t  e a c h  proposal be d e t e r m i n e d  a c c e p t a b l e  u n d e r  each 
f a c t o r  i n  o r d e r  t o  b e  c o n s i d e r e d  f o r  award.  Thus ,  t h e  RFP 
c l e a r l y  i n d i c a t e d  t h a t  t h e  e v a l u a t i o n  was t o  b e  on a 
p a s s / f a i l  b a s i s  w i t h  award  made o n  t h e  b a s i s  o f  t h e  lowest- 
pr iced  a c c e p t a b l e  o f f e r .  Based on o u r  r e v i e w  o f  t h e  r e c o r d ,  
w e  c o n c l u d e  t h a t  t h e  e v a l u a t o r s  f o l l o w e d  t h e  RFP e v a l u a t i o n  
scheme. 

F i n a l l y ,  T u r n e r  a r g u e s  t h a t  s i n c e  t h e  t h r e e  c o m p e t i t i v e  
r a n g e  proposals d i d  n o t  confo rm t o  t h e  s o l i c i t a t i o n  
r e q u i r e m e n t s ,  A I D  was r e q u i r e d  t o  r e j ec t  a l l  t h r e e  propo-  
sa l s .  W e  disagree. A l t h o u g h  a s  i n d i c a t e d  above  award o n  
t h e  basis  of a proposal t h a t  d o e s  n o t  meet s p e c i f i c  
s o l i c i t a t i o n  r e q u i r e m e n t s  is  i m p r o p e r ,  t h e  c o n t r a c t i n g  
a g e n c y  c a n  i n c l u d e  i n  t h e  c o m p e t i t i v e  r a n g e  and h o l d  d i s -  
c u s s i o n s  c o n c e r n i n g  proposals which are u n a c c e p t a b l e  a s  
s u b m i t t e d  b u t  s u s c e p t i b l e  o f  b e i n g  made acceptable t h r o u g h  
d i s c u s s i o n s .  U n i v e r s a l  S h i p p i n g  C o . ,  I n c . ,  8-223905.2,  
s u  r a .  T h a t  is  what  o c c u r r e d  h e r e .  As a r e s u l t  o f  t h e  se_ i s c u s s i o n s  ENCORP, a s  w e l l  a s  t h e  p ro t e s t e r ,  was a b l e  t o  

2J( . . . cont inued)  
v a r i e d  f rom c e r t a i n  c o n t r a c t  r e q u i r e m e n t s  o r  was u n c l e a r  on 
o t h e r  p o i n t s .  
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make its  p r o p o s a l  a c c e p t a b l e  and award was made to ENCORP 
based on its r e v i s e d  proposa l  which m e t  t h e  terms of t h e  
s o l i c i t a t i o n .  

The p r o t e s t  is  d i s m i s s e d  i n  p a r t  and den ied  i n  p a r t .  

Jame&F'. Hinchman 
General  Counsel  
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