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DIGEST 

Agency rejection of bid because tax appraised value of real 
estate listed by sureties was not adequate to support 
required bid guarantee is improper where agency's subsequent 
appraisal of one property shows that fair market value of 
property is substantially higher than the tax appraised 
value and record indicates that fair market value of 
sureties' property is more than adequate to cover price 
difference between protester's bid and next low bid, which 
is considered adequate security under applicable Federal 
Acquisition Regulation provision. 

DECISION 

D . M .  Potts Corporation protests the rejection of its bid 
under invitation for bids (IFB) No. N62470-86-B-4988, for 
grounds maintenance at the Naval Weapons Station, Yorktown, 
Virginia. Award was made to Mark Dunning Industries, Inc., 
but performance was suspended before work commenced. The 
protester challenges the agency's determination of its 
nonresponsibility based upon the inadequacy of its individ- 
ual bid bond sureties' net worth. 

We sustain the protest. 

Potts submitted the second low bid out of eight bids 
submitted in response to the solicitation. The apparent low 
bid at bid opening was rejected as nonresponsive and Pott's 
bid of $521,125.00  became the apparent low bid. The next 
low bid was in the amount of $569,124.86. 



The s o l i c i t a t i o n  r e q u i r e d  a b i d  g u a r a n t e e  o f  20 p e r c e n t  o f  
t h e  b i d  price and P o t t s  s u b m i t t e d  a b i d  bond l i s t i n g  two 
i n d i v i d u a l  s u r e t i e s ,  Marcelle G. Myers and Ben B u t l e r ,  
Jr.lJ Bo th  s u r e t i e s  i n d i c a t e d  a n e t  w o r t h  i n c l u d i n g  r ea l  
e s t a t e  p rope r t i e s  s u b s t a n t i a l l y  above  t h e  amount r e q u i r e d  a s  
a b i d  guarantee.2J T h e  c o n t r a c t i n g  o f f i c e r  d i d  n o t  accept 
a t  f a c e  v a l u e  t h e  v a l i d j . t y  o f  t h e  s u r e t i e s '  a f f i d a v i t s  
c o n c e r n i n g  t h e  f a i r  v a l u e  o f  t h e  properties l i s t e d  a s  
assets. To v e r i f y  t h e  v a l u e  o f  these p r o p e r t i e s  l o c a t e d  i n  
Camden County ,  G e o r g i a ,  t h e  c o n t r a c t i n g  s p e c i a l i s t  c o n t a c t e d  
t h e  Camden County  Board o f  Assessors, which r e p o r t e d  t h a t  
a c c o r d i n g  t o  t h e  o f f i c i a l  1987 Tax D i g e s t ,  M r .  Myers '  and 
M r .  B u t l e r ' s  r ea l  e s t a t e  had a n  a s s e s s e d  v a l u e  s u b s t a n t i a l l y  
below t h e  v a l u e  c o n t a i n e d  i n  t h e  s u r e t y  a f f i d a v i t s . 3 J  Based 
on  t h e  t a x  v a l u e s ,  t h e  c o n t r a c t i n g  o f f i c e r  c o n c l u d e d  t h a t  
t h e  n e t  w o r t h s  o f  b o t h  s u r e t i e s  were i n a d e q u a t e  t o  c o v e r  t h e  
20 p e r c e n t  p e n a l  bond r e q u i r e m e n t  and r e j e c t e d  P o t t s '  b i d .  
P o t t s  was in fo rmed  o f  t h e  r e j e c t i o n  o f  i t s  bid by  l e t t e r  o f  
J u n e  27. T h i s  protest  f o l l o w e d .  

T h e  a d e q u a c y  o f  a s u r e t y ' s  n e t  w o r t h  is a matter of 
r e s p o n s i b i l i t y  which  may be e s t a b l i s h e d  any  time b e f o r e  
c o n t r a c t  award.  C o n s o l i d a t e d  S e r v i c e s ,  I n c . ,  B-206413.3, 
Feb. 28,  1983,  83-1 CPD 1 182. S i n c e  s u c h  a d e t e r m i n a t i o n  
i n v o l v e s  t h e  exercise o f  s u b j e c t i v e  b u s i n e s s  j u d g m e n t s  w e  
w i l l  n o t  d i s t u r b  i t  u n l e s s  it is shown t o  be u n r e a s o n a b l e .  
See - CWC I n c . ,  B-209383, O c t .  19 ,  1982,  82-1 C P D  If 347. I n  
E a s t e r n  M a i n t e n a n c e  Services, I n c . ,  B-220395, Feb. 3 ,  1986,  
86-1 CPD 11 117,  which t h e  Navy c i t e s ,  w e  d i d  h o l d  r e a s o n a b l e  
t h e  c o n t r a c t i n g  o f f i c e r ' s  sole r e l i a n c e  upon t a x  v a l u e  o f  
r e a l  e s t a t e  f o r  p u r p o s e s  of comput ing  n e t  wor th ,  b u t  t h e  

1/ F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n  (FAR) S 28.202-2 
(FAC 84-12)  r e q u i r e s  t h a t  t w o  i n d i v i d u a l  s u r e t i e s  mus t  
e x e c u t e  t h e  bond,  e a c h  o f  whom must  have  a n e t  w o r t h  e q u a l  
t o  t h e  p e n a l  sum o f  t h e  bond. 

2/ M r .  Myers i n d i c a t e d  a n e t  w o r t h  o f  $922,330 o n  h i s  
a f f i d a v i t  of i n d i v i d u a l  s u r e t y  ( S t a n d a r d  Form 28 ) : 
M r .  B u t l e r  i n d i c a t e d  a n e t  w o r t h  of $3 ,003 ,820 and  
o u t s t a n d i n g  s u r e t y  o b l i g a t i o n s  o f  a p p r o x i m a t e l y  $1 ,762 ,987 .  
M r .  Myers' s u r e t y  a f f i d a v i t  l i s t e d  r e a l t y  which h e  claims 
h a s  a f a i r  v a l u e  o f  $922,330 f o r  t a x a t i o n  p u r p o s e s .  
M r .  B u t l e r  s t a t e s  a n  amount o f  $3 ,043 ,820  a s  t h e  f a i r  v a l u e  
o f  h i s  r e a l t y .  !. 

- 3/ 
t h e  s ta ted  v a l u e  o f  t h e  p r o p e r t y  o f  e a c h  s u r e t y .  

The  tax  a s s e s s e d  v a l u e  was a p p r o x i m a t e l y  10 p e r c e n t  of 
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c i r c u m s t a n c e s  were v e r y  d i f f e r e n t  t h a n  t h o s e  p r e s e n t  h e r e .  
The s u r e t y  i n  t h a t  case f a i l e d  t o  p r o v i d e  a d e q u a t e  in fo rma-  
t i o n  r e g a r d i n g  t h e  l o c a t i o n  and v a l u e  o f  i t s  h o l d i n g s  i n  i t s  
a f f i d a v i t ,  and f a i l e d  t o  s u p p l y  t h e  n e c e s s a r y  i n f o r m a t i o n  
for t h e  c o n t r a c t i n g  o f f i c e r  t o  d e t e r m i n e  h i s  n e t  w o r t h  a f t e r  
h a v i n g  been  r e q u e s t e d  to  d o  so. The o n l y  i n f o r m a t i o n  
c o n c e r n i n g  t h e  p r o p e r t y  v a l u e s  which t h e  c o n t r a c t i n g  o f f i c e r  
had a v a i l a b l e  t o  h i m  was t h e  t ax  a s s e s s m e n t  i n f o r m a t i o n .  
Under t h o s e  c i r c u m s t a n c e s ,  w e  t h o u g h t  it was r e a s o n a b l e  f o r  
t h e  c o n t r a c t i n g  o f f i c e r  t o  h a v e  r e l i e d  o n  t h e  t a x  v a l u e  o f  
t h e  r ea l  e s t a t e  t o  d e t e r m i n e  t h e  s u r e t y ' s  n e t  w o r t h .  

Here, w e  c o n c l u d e  t h a t  t h e  c o n t r a c t i n g  o f f i c e r ' s  r e l i a n c e  o n  
t h e  t a x  v a l u e  was u n r e a s o n a b l e .  P r e s e n t e d  w i t h  t h e  s i g n i -  
f i c a n t  u n e x p l a i n e d  d i s p a r i t y  be tween t h e  t a x  assessed v a l u e  
i n  t h e  t a x  d i g e s t  and t h e  v a l u e s  c l a i m e d  by t h e  s u r e t i e s ,  
t h e  c o n t r a c t i n g  o f f i c e r  s i m p l y  c h o s e  t o  assume t h e  p r o p e r t y  
v a l u e s  l i s t e d  i n  t h e  a f f i d a v i t s  were i n c o r r e c t  and r e j e c t e d  
P o t t ' s  b i d .  The c o n t r a c t i n g  o f f i c e r  made no  attempt t o  
r e c o n c i l e  t h e  d i s p a r i t y ,  s u c h  as by a s k i n g  f o r  f u r t h e r  
i n f o r m a t i o n  from t h e  s u r e t i e s  or from t h e  t a x  assessors 
o f f i ce .  W e  t h i n k  t h e  c o n t r a c t i n g  o f f i c e r  was r e q u i r e d  t o  
make s u c h  a n  attempt s i n c e  t a x  v a l u e s  and f a i r  m a r k e t  v a l u e s  
o f t e n  a r e  n o t  t h e  same f o r  rea l  e s t a t e  p a r c e l s ,  and here t h e  
c o n t r a c t i n g  o f f i c e r  was f a c e d  w i t h  o n e  y e a r  o l d  t a x  v a l u e s ,  
wh ich  may w e l l  h a v e  n o t  e q u a t e d  t o  p r e s e n t  f a i r  v a l u e . 4 /  

We n o t e  i n  t h i s  c o n n e c t i o n  t h a t  t h e  r e c o r d  c o n t a i n s  a l e t t e r  
s u p p l i e d  by t h e  p ro tes te r  from t h e  C h i e f  Tax Appraiser o f  
Camden County ,  t h e  area i n  which t h e  properties a t  i s s u e  a r e  
l o c a t e d .  The o f f i c i a l  i n d i c a t e s  t h a t  " [w] i t h  t h e  p o p u l a t i o n  
and b u i l d i n g  boom g o i n g  on i n  Camden County  d u e  l a r g e l y  from 
K i n g s  Bay N a v a l  F a c i l i t y ,  prices o f  real  es ta te  a re  c h a n g i n g  
d a i l y ,  and m o s t l y  upward, so t h e  . . . Myers and  . 
B u t l e r  [ p r o p e r t i e s ]  c o u l d  be wor th  much more t h a n  what is  on 
t h e  Tax D i g e s t . "  F u r t h e r ,  i n  r e s p o n s e  t o  t h e  p ro tes t ,  t h e  
Navy appraised t h e  17 acres l i s t e d  by M r .  Myers and 
d e t e r m i n e d  t h a t  t h e  property h a s  a s u b s t a n t i a l l y  h i g h e r  
v a l u e  t h a n  t h e  t a x  a s s e s s e d  v a l u e .  A c c o r d i n g l y ,  w e  f i n d  
t h a t  t h e  c o n t r a c t i n g  o f f i ce r  i m p r o p e r l y  r e j e c t e d  P o t t s '  b i d .  

- 

A l t h o u g h  g e n e r a l l y  s u r e t i e s  m u s t  e s t a b l i s h  f i n a n c i a l  
r e s o u r c e s  s u f f i c i e n t  t o  meet t h e  p e n a l  bond r e q u i r e m e n t ,  and  
noncompl i ance  w i t h  a s o l i c i t a t i o n  r e q u i r e m e n t  for a b i d  
g u a r a n t e e  r e q u i r e s  r e j e c t i o n  o f  t h e  b id ,  t h e  r e q u i r e m e n t  may 
b e  waived  i n  c e r t a i n  c i r c u m s t a n c e s .  FAR S 28.101-4 

The s u r e t y  a f f i d a v i t  form r e q u i r e s  s u r e t i e s  t o  s t a t e  t h e  
$air  v a l u e '  of rea l  e s t a t e  owned, n o t  t h e  t a x  v a l u e  o f  t h e  
p r o p e r t y .  
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( F A C  8 4 - 1 2 ) .  The FAR s p e c i f i c a l l y  p r o v i d e s  t h a t  a b i d  
g u a r a n t e e  c o v e r i n g  t h e  d i f f e r e n c e  between t h e  low and n e x t  
low b i d  is  c o n s i d e r e d  adequa te  s e c u r i t y .  W e  t h i n k  t h e  
r e c o r d  r e a s o n a b l y  shows t h a t  bo th  sure t ies  have assets 
a d e q u a t e  t o  c o v e r  t h e  d i f f e r e n c e  i n  b i d s ,  h e r e  $ 4 8 , 0 0 0 .  

With r ega rd  t o  Mr. Myers' n e t  wor th ,  t h e  c o n t r a c t i n g  o f f i c e r  
i n i t i a l l y  found h i s  n e t  worth t o  be $1 ,300 .  Mr. Myers' 
a f f i d a v i t  l i s t e d  17 acres of  a 51-acre  t r a c t .  The e n t i r e  
51-acre  t r ac t  had been a s s e s s e d  by Camden County f o r  t a x  
p u r p o s e s  a t  $ 5 9 , 9 2 1 .  The Navy now i n d i c a t e s  t h a t  it h a s  
a p p r a i s e d  t h e  17 a c r e s  and f i n d s  t h e  v a l u e  t o  be $225,000. 
Thus, t h e  a g e n c y ' s  own a p p r a i s a l  f o r  t h e  17 acres i n d i c a t e s  
t h a t  Mr. Myers c l e a r l y  has more t h a n  s u f f i c i e n t  assets t o  
p r o v i d e  a d e q u a t e  s e c u r i t y .  

With r e g a r d  t o  t h e  second s u r e t y ,  Ben B u t l e r ,  t h e  Navy 
a d m i t s  t h a t  Mr. B u t l e r  has  an  a v a i l a b l e  n e t  worth of 
$ 4 0 , 0 0 0 .  T h e  Navy found t h a t  Mr. B u t l e r ' s  r e a l  estate had a 
t a x  v a l u e  of  $ 2 8 4 , 1 0 4 .  Since  Mr. B u t l e r ' s  real  estate is 
s i t u a t e d  i n  t h e  same county  i n  Georgia  as the  p r o p e r t y  
l i s t e d  by Mr. Myers, it is r e a s o n a b l e  t o  assume, based on 
t h e  Navy's a p p r a i s a l  of Mr. Myers' p r o p e r t y ,  t h a t  t h e  
r eco rded  t a x  v a l u e  of Mr. B u t l e r ' s  p r o p e r t y  s i m i l a r l y  does  
n o t  r e p r e s e n t  t h e  p r o p e r t y ' s  f u l l  f a i r  market  v a l u e  and t h e  
agency has  n o t  p r e s e n t e d  any e v i d e n c e  t o  i n d i c a t e  o t h e r w i s e .  
T h u s ,  w e  f i n d  it r e a s o n a b l e  t o  conc lude  t h a t  Mr. B u t l e r ' s  
n e t  worth i s  s u b s t a n t i a l l y  h i g h e r  t h a n  t h e  $40 ,000  a s s e r t e d  
by t h e  Navy, and is  s u f f i c i e n t  t o  meet t h e  $ 4 8 , 0 0 0  
d i f f e r e n c e  i n  p r i c e  between t h e  low b i d  and t h e  n e x t  low 
bid .5 /  - See - FAR S 28.101-4 .  

Accordingly ,  t h e  r e c o r d  shows t h a t  bo th  s u r e t i e s  have 
s u f f i c i e n t  assets t o  p rov ide  adequa te  s e c u r i t y .  See 
T r a n s c o n t i n e n t a l  Enterpr ises ,  B-225802,  s u p r a .  B y l e t t e r  of 

- 5/ The Navy h a s  been provided  an  o p p o r t u n i t y  t o  r e b u t  t h e  
s i g n i f i c a n c e  of t h e  Navy's recent f a i r  market v a l u e  
a p p r a i s a l  and has f a i l e d  t o  do so. 
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t o d a y  t o  t h e  S e c r e t a r y  of t h e  Navy, w e  are recommending t h a t  
t h e  Navy t e r m i n a t e  f o r  t h e  c o n v e n i e n c e  of t h e  government  
Dunn ing ' s  c o n t r a c t  and make award to  Potts. I n  a d d i t i o n ,  w e  
f i n d  P o t t s  e n t i t l e d  t o  r e c o v e r  t h e  costs  of f i l i n g  and  
p u r s u i n g  t h e  p r o t e s t ,  i n c l u d i n g  a t t o r n e y s '  f e e s .  4 C.F.R.  
S 21.6(d)(l) (1988). 

T h e  p r o t e s t  is s u s t a i n e d .  

ActingComptrolle Y h  G e  era1 
of t h e  U n i t e d  S t a t e s  

i 
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