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1 .  A contracting agency may exclude a technically marginal 
proposal from the competitive range when the offeror's price 
is substantially higher than the prices of other acceptable 
offerors and the agency determines that the higher-priced 
proposal has no reasonable chance of being selected for 
award. 

2 .  A protest based upon the unsupported allegation that the 
request for proposals (RFP) in a photocopier services 
procurement discriminates against offerors that use small, 
independent dealers rather than a direct sales force to sell 
and service photocopy equipment is denied where there is no 
evidence in the record or in the RFP itself of any such 
bias. 

DECISION 

Panasonic Industrial Company protests the exclusion of its 
proposal from the competitive range under request for 
proposals (RFP) No. FCGE-A2-75454-N, issued by the General 
Services Administration (GSA) to obtain photocopying and 
related services on a cost-per-copy basis for the Department 
of the Navy (specifically, the Naval Air Stations at 
Pensacola and Milton, Florida). A contract was awarded to 
Pitney Bowes on August 3 1 ,  1988. The basic term of the 
fixed-price contract is 1 year with options for 2 additional 
years. Panasonic alleges that its proposal was improperly 
rejected as unacceptable without Panasonic having been given 
an opportunity to participate in discussions or to cure any 
deficiencies in its initial proposal. Panasonic also 
alleges that the RFP discriminates against manufacturers, 
such as itself, that do not have a direct sales force but 
rely upon independent, small business dealers to sell and 
service their photocopiers. 

We deny the protest. 



T h e  so l i c i t a t ion  was issued on J u l y  1 1 ,  1988, and s i x  
proposals were received by the A u g u s t  9 closing date. One 
of fer  was not considered because it  d i d  not include a 
technical proposal as required by the RFP. The remaining 
f ive  proposals were evaluated by a source selection 
evaluation board on f ive technical factors  l i s t e d  i n  the 
RFP. The evaluators rated Panasonic's o f fe r  overal l  as 
"marginal to  unacceptable." One other offer  was rejected 
outr ight  as technically unacceptable. 

On August 18, a panel of GSA technical personnel evaluated 
the technical l i t e r a t u r e  provided by each f i r m  t o  determine 
i f  t h e  proposed equipment met a l l  technical requirements s e t  
for th  i n  the RFP. GSA reports tha t  t h e  panel was unable to  
evaluate Panasonic's o f f e r  completely, because Panasonic d i d  
not provide suf f ic ien t  technical information to determine 
whether the of fe r  met the user ' s  needs as s e t  for th  i n  t h e  
statement of work. 

The contracting o f f i ce r  decided not t o  include Panasonic's 
o f fe r  i n  the competitive range, because it was rated by the 
technical evaluators as s ign i f icant ly  infer ior  t o  t h e  other 
three technically acceptable proposals and Panasonic's price 
was s igni f icant ly  higher than the prices proposed by t h e  
three offerors  of technically acceptable proposals. 
Accordingly, by l e t t e r  of August 3 1 ,  Panasonic was notified 
t h a t  i ts of fer  was out of the competitive range and would no 
longer be considered for  award. Panasonic then protested t o  
our 0 f f i c e . V  

Panasonic a s se r t s  tha t  it was improper for the contracting 
o f f i ce r  t o  exclude its of fer  from the competitive range 
without holding discussions t o  give Panasonic a chance t o  
correct or explain any perceived def ic iencies  i n  i t s  
proposal. W e  f i n d  t h i s  argument t o  be without merit.  

The evaluation of proposals and determination of whether an 
of fe ror  is i n  the competitive range are matters w i t h i n  the 

1/ Much of the information provided to  our O f f i c e  by GSA i n  
connection w i t h  t h i s  protest  has been denied t o  Panasonic 
because, among other reasons, it m i g h t  g i v e  Panasonic a 
competitive advantage over other offerors  or the information 
was proprietary. Therefore, our discussion is necessarily 
limited. However, we have examined a l l  of the information, 
including a l l  evaluation materials,  - i n  camera i n  resolving 
the issues raised by t h e  protester .  
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d i s c r e t i o n  of t h e  c o n t r a c t i n g  agency  s i n c e  it is r e s p o n s i b l e  
f o r  d e f i n i n g  its n e e d s  and must  bear t h e  bu rden  o f  any  
d i f f i c u l t i e s  r e s u l t i n g  from a d e f e c t i v e  e v a l u a t i o n .  
K i n t o n ,  I n c . ,  8-228233 e t  a l . ,  J a n .  28, 1988, 88-1 CPD ll 86. 
An agency  p r o p e r l y  may d e t e r m i n e  w h e t h e r  t o  i n c l u d e  a 
proposal w i t h i n  t h e  c o m p e t i t i v e  r a n g e  by comparing t h e  
i n i t i a l  proposal e v a l u a t i o n  scores and t h e  o f f e r o r ’ s  
r e l a t i v e  s t a n d i n g  among i ts  competitors. Systems I n t e -  
g r a t e d ,  8-225055, Feb. 4, 1987, 87-1 CPD 11 114. T h i s  
comparison may take i n t o  a c c o u n t  any d i s p a r i t y  be tween t h e  
prices offered by competitors (Coastal  E l e c t r o n i c s ,  I n c .  , 
B-227880.4, Feb. 8, 1988, 88-1 CPD l! 120), t h e  d i f f e r e n c e  i n  
t e c h n i c a l  r a t i n g s  (DAVSAM I n t e r n a t i o n a l ,  I n c . ,  B-228429.5, 
Mar. 1 1 ,  1988, 88-1 CPD If 252), or a c o m b i n a t i o n  of b o t h  
price and t e c h n i c a l  f a c t o r s  ( S y s t e m s  I n t e g r a t e d ,  8-225055, 
s u p r a ) .  Even a t e c h n i c a l l y  a c c e p t a b l e  p r o p o s a l  may be 
e x c l u d e d  from t h e  c o m p e t i t i v e  r a n g e  when t h e  o f f e r o r ’ s  p r i c e  
is s u b s t a n t i a l l y  h i g h e r  t h a n  t h e  p r i c e s  o f  o ther  offerors  
s u b m i t t i n g  t e c h n i c a l l y  a c c e p t a b l e  proposals and t h e  agency  
d e t e r m i n e s  t h a t  t h e  hiqher-pr iced proposal has  no r e a s o n a b l e  
c h a n c e  of b e i n g  selected fo; award: @an Am World S e r v i c e s ,  - I n c . ,  8-215308.5, Dec. 10, 1984, 84-2 CPD 3 641. 

P a n a s o n i c  h a s  n o t  a r g u e d ,  and t h e  record c o n t a i n s  no 
e v i d e n c e  t o  s u g g e s t ,  t h a t  t h e  e v a l u a t o r s  acted u n r e a s o n a b l y  
i n  r a t i n g  P a n a s o n i c ’ s  t e c h n i c a l  p r o p o s a l  a s  “ m a r g i n a l  t o  
u n a c c e p t a b l e ”  o v e r a l l  on t h e  t e c h n i c a l  e v a l u a t i o n  f a c t o r s  i n  
t h e  RFP. T h u s ,  b e c a u s e  of P a n a s o n i c ’ s  h i g h  p roposed  p r i c e  
and m a r g i n a l  t o  u n a c c e p t a b l e  t e c h n i c a l  r a t i n g ,  w e  f i n d  t h a t  
t h e  c o n t r a c t i n g  o f f i ce r  p r o p e r l y  e x c l u d e d  P a n a s o n i c  from t h e  
c o m p e t i t i v e  r a n g e  on t h e  b a s i s  o f  a f i n d i n g  t h a t  t h e  
p r o p o s a l  had no  r e a s o n a b l e  chance  o f  b e i n g  selected fo r  
award. See Federal A c q u i s i t i o n  R e g u l a t i o n  ( F A R )  
S 15.609(a7; Coastal  E l e c t r o n i c s ,  I n c . ,  8-227880.4, s u p r a .  
A s  P a n a s o n i c ’ s  proposal was p r o p e r l y  excluded from t h e  
c o m p e t i t i v e  r a n g e ,  d i s c u s s i o n s  w i t h  P a n a s o n i c  were n o t  
required.  FAR S 15.610(b). 

P a n a s o n i c  n e x t  a r g u e s  t h a t  t h e  RFP d i s c r i m i n a t e s  a g a i n s t  
o f f e r o r s  t h a t  u s e  small ,  i ndependen t  dea l e r s  t o  s e l l  and  
s e r v i c e  t h e i r  mach ines ,  because some o f  t h e  t e c h n i c a l  
i n f o r m a t i o n  r e q u e s t e d  is  p r o p r i e t a r y  t o  t h e  v e n d o r s  and is ,  
t h e r e f o r e ,  n o t  a v a i l a b l e  t o  P a n a s o n i c .  On a re la ted p o i n t ,  
P a n a s o n i c  c o m p l a i n s  t h a t  it is n o t  c lear  from t h e  RFP what  
t e c h n i c a l  i n f o r m a t i o n  i s  r e q u i r e d  i n  order t o  be c o n s i d e r e d  
acceptable  by GSA. , 

T h e s e  a l l e g a t i o n s  c o n c e r n  improprieties t h a t  s h o u l d  have  
been a p p a r e n t  t o  P a n a s o n i c  from t h e  s o l i c i t a t i o n  i t s e l f ;  
a c c o r d i n g l y ,  these issues are u n t i m e l y  b e c a u s e  t h e y  were n o t  
protested before t h e  c l o s i n g  da t e  for receipt o f  i n i t i a l  
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proposals. Bid P r o t e s t  R e g u l a t i o n s ,  4 C.F.R. S 2 1 . 2 ( a ) ( 1 )  
( 1 9 8 8 ) .  

I n  any  e v e n t ,  w e  see no  e v i d e n c e  o f  b i a s  i n  f a v o r  o f  
o f f e r o r s  t h a t  employ a d i r e c t  sales f o r c e  t o  s e l l  and  
s e r v i c e  copiers. The RFP c l e a r l y  set f o r t h  i n  t h e  s t a t e m e n t  
o f  w o r k ,  t h e  i n s t r u c t i o n s  t o  o f f e r o r s ,  and t h e  e v a l u a t i o n  
f a c t o r s  s e c t i o n s  e x a c t l y  what was r e q u i r e d  o f  a l l  o f f e r o r s  
i n  t h e i r  proposals and  how those  proposals would be 
e v a l u a t e d .  As f o r  t h e  claim t h a t  P a n a s o n i c  c a n n o t  g e t  
p ropr ie ta ry  i n f o r m a t i o n  from its v e n d o r s ,  w e  f i n d  t h a t  t h e  
p rob lem,  i f  any ,  is o n e  t h a t  must  be r e s o l v e d  be tween 
P a n a s o n i c  and i t s  d e a l e r s .  I n  o t h e r  words ,  s u c h  m a r k e t i n g  
p r o b l e m s  a re  n o t  c r e a t e d  by  t h e  terms of t h e  RFP b u t  are 
r e l a t e d  t o  t h e  p a r t i c u l a r  c i r c u m s t a n c e s  e x i s t i n g  w i t h i n  
P a n a s o n i c ' s  own b u s i n e s s  s t r u c t u r e ,  and t h e r e f o r e  a re  t o  b e  
r e s o l v e d  by P a n a s o n i c  and i t s  v e n d o r s  r a t h e r  t h a n  by  t h e  
gove rnmen t .  

The protest  is d e n i e d .  

James F. Hinchman 
G e n e r a l  Counse l  
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