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DIGEST 

C a n c e l l a t i o n  of  s o l i c i t a t i o n  which c o n t a i n s  a f lawed 
e v a l u a t i o n  scheme is  j u s t i f i e d  where d e f e c t  made it 
i m p o s s i b l e  t o  a c c u r a t e l y  d e t e r m i n e  which b i d  r e p r e s e n t e d  
t h e  l o w e s t  c o s t  t o  t h e  government.  

DECISION 

Ear thworks  of Sumter ,  I n c . ,  p r o t e s t s  t h e  c a n c e l l a t i o n ,  a f t e r  
open ing ,  of  i n v i t a t i o n  f o r  b i d s  ( IFB)  N o .  F38601-88-B-0038, 
i s s u e d  by t h e  Department of  t h e  A i r  Fo rce  f o r  grounds  
m a i n t e n a n c e  s e r v i c e s  a t  Shaw A i r  Fo rce  Base, South C a r o l i n a .  
Ea r thworks  c o n t e n d s  t h a t  t h e  Air  Fo rce  l a c k e d  a compel l ing  
r eason  t o  cancel and t h a t  it shou ld  be awarded a c o n t r a c t  as 
t h e  low r e s p o n s i v e  b i d d e r .  

W e  deny t h e  p r o t e s t .  

The IFB s o u g h t  b i d s  t o  p r o v i d e  grounds  m a i n t e n a n c e  f o r  a 
4-month basic  p e r i o d  wi th  4 o p t i o n  y e a r s .  For t h e  b a s i c  
p e r i o d  and e a c h  o p t i o n  y e a r ,  t h e  b i d  s c h e d u l e  inc luded  a 
b a s e  b i d  i t e m  f o r  c u t t i n g  q r a s s  on 301.33 acres, and 
a d d i t i v e  b i d  items f o r  c u t t i n g  g r a s s  on o t h e r  acres and 
e s t a b l i s h i n g  g r a s s  i n  bare areas. The s c h e d u l e  no ted  t h a t  
b i d s  would be  e v a l u a t e d  on t h e  a g g r e g a t e  of all b i d  items i n  
a c c o r d a n c e  w i t h  t h e  IFB's A d d i t i v e  and Deduct ive  Items 
clause and t h e  E v a l u a t i o n  of Op t ions  clause. 

The IFB i n c o r p o r a t e d  t h e  p r o v i s i o n  a t  Department o f  Defense 
F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n  Supplement (DFARS) S 52.236- 
7082 e n t i t l e d  " A d d i t i v e  o r  Deduct ive  Items." That  p r o v i s i o n  
is  required by DFARS S 36.303 f o r  c o n s t r u c t i o n  p r o j e c t s  f o r  
which a v a i l a b l e  funding  may be i n s u f f i c i e n t  for a l l  d e s i r e d  
work. I t  s t a t e s  t h a t  award w i l l  be made t o  t h e  b i d d e r  
o f f e r i n g  t h e  low a g g r e g a t e  amount f o r  t h e  base i t e m ,  p l u s  o r  
minus ( i n  o r d e r  of p r i o r i t y  l i s t e d  i n  t h e  s c h e d u l e )  t h o s e  
a d d i t i v e  o r  d e d u c t i v e  b i d  items p r o v i d i n g  t h e  most f e a t u r e s  



of t h e  work wi th in  t h e  funds determined t o  be a v a i l a b l e  
before  b id  opening. 
&e Tow b idde r  is determined on t h a t  bas i s :  

The clause f u r t h e r  provides  t h a t  a f t e r  

. . . award i n  t h e  b e s t  i n t e r e s t s  of t h e  11. 

Government may be made t o  him on h i s  base bid and 
any combination of h i s  a d d i t i v e  or  deduct ive  bid 
f o r  which funds are determined t o  be a v a i l a b l e  a t  
t h e  t i m e  of t h e  award, rovided t h a t  award on such 
combination of bid items %-- oes  not  exceed t h e  
amount o f f e red  by any o t h e r  conforming r e spons ib l e  
b idder  f o r  t h e  same combination of b id  items." 

The I F B  a l s o  incorpora ted  by r e fe rence  t h e  1984 Fede ra l  
Acqu i s i t i on  Regula t ion  (FAR) Evaluat ion of Options clause 
(FAR 52.217-S), providing t h a t  t h e  government w i l l  e v a l u a t e  
o f f e r s  for award purposes by adding t h e  t o t a l  p r i c e  fo r  a l l  
o p t i o n s  t o  t h e  t o t a l  p r i c e  f o r  t h e  b a s i c  requirement. The 
opt ion  year  p r i c e s  were t o  inc lude  on ly  t h o s e  a d d i t i v e  i t e m s  
which were awarded f o r  t h e  b a s i c  requirement.  

Eight b i d s  were rece ived  b t h e  J u n e  1 7 ,  1988, bid opening 
d a t e .  
per iod  r a t h e r  t h a n  t h e  4-month per iod  r equ i r ed  by t h e  IFB 
because t h e  A i r  Force had mistakenly s e n t  it a bid schedule  
c i t i n g  a 7-month per iod .  Considering t h a t  t h e  A i r  Force 
caused t h e  mistake and t h a t  u n i t  p r i c e s  took precedent  over 
t o t a l  p r i c e ,  t h e  c o n t r a c t i n g  o f f i c e r  c a l c u l a t e d  Earthworks 
t o t a l  bid based on t h e  4-month per iod.  Earthworks w a s  
determined t h e  apparent  low b idder  based on its t o t a l  p r i c e  
f o r  t h e  base i t e m  and a l l  a d d i t i v e  items for t h e  b a s i c  
per iod  and a l l  op t ion  yea r s .  

Earthworks submit tex i t s  bid based on a 7-month basic 

W i l l i a m s  S e r v i c e s ,  another  b idder ,  p r o t e s t e d  t o  our O f f i c e  
on J u l y  25, a l l e g i n g  t h a t  Earthworks was improperly allowed 
t o  a d j u s t  i ts bid a t  bid opening, w a s  not a r egu la r  d e a l e r ,  
and had submi t ted  an  unbalanced b id .  I n  reviewing t h e  
p r o t e s t e d  a c q u i s i t i o n ,  t h e  A i r  Force concluded t h a t  t h e  
s o l i c i t a t i o n  was flawed i n  two areas and canceled t h e  
s o l i c i t a t i o n  on September 2 .  

I n  reaching i ts  conclus ion  t h a t  t h e  s o l i c i t a t i o n  was flawed, 
t h e  A i r  Force determined t h a t  b idde r s  were not placed on 
e q u a l  f o o t i n g  since they  were bidding on d i f f e r e n t  
schedules ;  i.e., some s o l i c i t a t i o n  packages conta ined  t h e  
c o r r e c t  schedule  with a 4-month b a s i c  per iod  whi le  o t h e r s  
conta ined  an i n c o r r e c t  schedule  with a 7-month b a s i c  p e r i o d .  
The A i r  Force a l s o  determined t h a t  t h e  IFB's  e v a l u a t i o n  
c r i t e r i a  i n c o r r e c t l y  c i t e d  t h e  Addit ive o r  Deductive Items 
clause, which is au tho r i zed  f o r  u s e  i n  c o n s t r u c t i o n  
c o n t r a c t s  and not  designed f o r  s e r v i c e  c o n t r a c t s  wi th  
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unfunded o p t i o n  y e a r s  as i n  t h i s  IFB.  
EOrce, t h e  clause r e q u i r e s  t h e  c o n t r a c t i n g  o f f i c e r  t o  
determine t h e  amount of funds  a v a i l a b l e  f o r  e v a l u a t i o n  
pu rposes  p r i o r  t o  opening of t h e  f i r s t  b i d ,  b u t  no amount 
w a s  de te rmined  o r  announced i n  t h i s  case. The A i r  Force  
states t h a t  it is u n c l e a r  what amount c o u l d  have been 
a p p r o p r i a t e l y  announced, s i n c e  t h e  f o u r  o p t i o n s  were 
unfunded, and it would be i m p o s s i b l e  t o  d e t e r m i n e  who t h e  
actual low b i d d e r  shou ld  have been. S i n c e  t h e  o p t i o n  y e a r s  
were unfunded a t  t h e  t i m e  of b i d  opening it is n o t  known 
whether  any o r  a l l  of  t h e  f i v e  a d d i t i v e  items would be 
i n c l u d e d  i n  t h e  o p t i o n  y e a r s .  The A i r  Force  a n t i c i p a t e s  
t h a t  a s i g n i f i c a n t  r e s t r u c t u r i n g  of t h e  I F B ' s  e v a l u a t i o n  
c r i t e r i a  w i l l  be r e q u i r e d .  

According t o  t h e  A i r  

Ear thworks  con tends  t h a t  a l l  b i d d e r s  were on e q u a l  f o o t i n g ,  
even though some IFB s c h e d u l e s  c i t e d  i n c o r r e c t  basic 
per formance  p e r i o d s ,  s i n c e  u n i t  p r i c e s  took  precedence  ove r  
t o t a l  p r i c e .  Earthworks f u r t h e r  argues t h a t ,  a l t h o u g h  t h e  
A d d i t i v e  o r  Deduc t ive  Items c l a u s e  might  have been  i n t e n d e d  
f o r  c o n s t r u c t i o n  u s e  o n l y ,  t h e  language  of t h e  clause makes 
no r e f e r e n c e  as t o  whether  it was i n t e n d e d  f o r  c o n s t r u c t i o n  
o r  s e r v i c e  c o n t r a c t s .  Earthworks states t h a t  b u t  f o r  t h e  
d e l a y  i n  award caused  by W i l l i a m s  S e r v i c e s '  p r o t e s t ,  t h e  
issue a b o u t  t h e  clause's i n t e r p r e t a t i o n  would n o t  have 
a r i s e n  and it would have been awarded t h e  c o n t r a c t .  
F i n a l l y ,  Earthworks a r g u e s ,  a r e s o l i c i t a t i o n  would resul t  i n  
a n  u n f a i r  advan tage  t o  t h e  o t h e r  b i d d e r s  s i n c e  Ear thworks '  
b id  is common knowledge. 

An I F B  may be c a n c e l e d  a f t e r  b id  opening o n l y  when a 
compe l l ing  r e a s o n  f o r  c a n c e l l a t i o n  exists. Summervi l le  
Ambulance, I n c . ,  B-217049, J u l y  1 ,  1985, 85-2 C P D  I[ 4 .  W e  
have  r e c o a n i z e d  t h a t  an IFB which does  n o t  se t  f o r t h  a 
common b a i i s  f o r  e v a l u a t i n g  o f f e r s ,  and t h e r e b y  does  n o t  
i n s u r e  t h a t  award w i l l  be based on t h e  l o w e s t  c o s t  t o  t h e  
government ,  i s  m a t e r i a l l y  d e f i c i e n t  and p r o p e r l y  may be 
c a n c e l e d .  See Nor th-Eas t  Imaqing,  I n c . ,  B-216734, Aug. 28, 
1985, 85-2 CPD 11 237. 

Here, we conc lude  t h a t  t h e  A i r  Fo rce  had a compel l ing  r eason  
t o  c a n c e l  t h e  I F B .  I t  is  clear t h a t  t h e  e v a l u a t i o n  scheme 
was f lawed.  The A d d i t i v e  o r  Deduct ive  Items clause provided  
f o r  award based  on items p r o v i d i n g  t h e  most features of t h e  
work w i t h i n  t h e  " funds  de t e rmined  t o  be a v a i l a b l e  b e f o r e  b id  
opening."  S i n c e  no amount of f u n d s  a v a i l a b l e  f o r  e v a l u a t i o n  
p u r p o s e s  w a s  e v e r  de t e rmined ,  it is i m p o s s i b l e  t o  d e t e r m i n e  
which b i d  was low, even f o r  t h e  i n i t i a l  4-month award 
p e r i o d .  N o  b i d d e r  w a s  d e f i n i t e l y  low w i t h o u t  r e g a r d  t o  
c o n s i d e r i n g  t h e  funds  a v a i l a b l e .  Depending on t h e  f u n d s  
a v a i l a b l e ,  which t h e  A i r  Fo rce  states c o u l d  have v a r i e d  
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between $ 9 1 , 0 0 0  and $ 1 0 2 , 0 0 0 ,  s e v e r a l  b i d d e r s  cou ld  have 
been,evaluated as low,  depending  on which a d d i t i v e s  were 
c o n s i d e r e d .  T h i s  is e x a c t l y  t h e  r eason  why an  announcement 
o r  d e f i n i t e  d e t e r m i n a t i o n  of t h e  funds  a v a i l a b l e ,  p r i o r  t o  
b i d  opening ,  is  c r u c i a l  when t h e  A d d i t i v e  o r  Deduct ive  
clause is  u t i l i z e d .  Hunt ington  C o n s t r u c t i o n ,  I n c . ,  
B-230604, J u n e  30, 1 9 8 8 ,  67  Comp. Gen. -' 88-1 CPD l[ 6 1 9 .  

Moreover, whi le  t h e  IFB prov ided ,  under t h e  E v a l u a t i o n  of 
O p t i o n s  c l a u s e ,  t h a t  a l l  o p t i o n  p r i c e s  would be e v a l u a t e d ,  
o p t i o n  p r i c e s  c o u l d  n o t  be e v a l u a t e d  because ,  i n  t h e  a b s e n c e  
o f  a d e t e r m i n a t i o n  as t o  which, i f  any,  a d d i t i v e  items would 
be i n c l u d e d  f o r  t h e  i n i t i a l  award p e r i o d ,  t h e  agency c o u l d  
n o t  de te rmine  which a d d i t i v e  items s h o u l d  have been 
c o n s i d e r e d  f o r  t h e  o p t i o n  y e a r s .  

Under t h e  c i r c u m s t a n c e s  here, where i n  l i g h t  of the I F B  
p r o v i s i o n s  t h e  A i r  Force c o u l d  n o t  d e t e r m i n e  which b id  w a s  
i n  f a c t  low, t h e  s o l i c i t a t i o n  was c l e a r l y  m a t e r i a l l y  
d e f e c t i v e .  W e  f i n d ,  t h e r e f o r e ,  t h a t  c a n c e l l a t i o n  of t h e  
s o l i c i t a t i o n  was prope r .  Although Ear thworks  compla ins  
abou t  t h e  t i m i n g  of t h e  c a n c e l l a t i o n ,  w e  have  h e l d  t h a t  
i n f o r m a t i o n  r e l a t i n g  t o  whether there is s u f f i c i e n t  r eason  
t o  c a n c e l  a s o l i c i t a t i o n  c a n  be c o n s i d e r e d  no matter when 
t h e  i n f o r m a t i o n  which j u s t i f i e s  t h e  c a n c e l l a t i o n  f i r s t  
surfaces. See Ford Aerospace  and Communications Corp. 
e t  a l . ,  B-224421.2  e t  a l .  , Nov. 1 8 ,  1986 ,  86-2 CPD 11 5 8 2 .  

- 

W e  a l s o  do  n o t  f i n d  t h a t  Ea r thworks  has been p r e j u d i c e d  by 
t h e  d i s c l o s u r e  of its b i d  p r i c e  because Earthworks w i l l  h a v e  
t h e  same o p p o r t u n i t y  t o  compete on t h e  r e s o l i c i t a t i o n  as 
o t h e r  c o m p e t i t o r s  and t o  o f f e r  whatever  price it d e s i r e s .  
See Metric C o n s t r u c t o r s ,  I n c .  e t  a l . ,  B-229947 e t  a l . ,  
Mar. 2 5 ,  1 9 8 8 ,  88-1 CPD 11 3 1 1 .  

The p r o t e s t  i s  den ied .  

k h i k n  G e n e r a l  Counse l  
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