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DIGBST 

where the contracting agency has an urgent requirement for 
clocks used in navigation of aircraft and the applicable 
procurement regulation calls for acquisition of 
domestically-manufactured clocks if available, the aqency 
properly may restrict reprocurement after default to the one 
firm, the agency has determined can produce the domestic 
item without first article testing and attendant delays. 

DBCISIOI 

Aerosonic Corporation protests the award of a reprocurement 
contract to Waltham Clock Company f o r  domestically-manufac- 
tured clocks for Army and Air Force aircraft under request 
for proposals No. DAAA09-89-R-0015, issued by the Army 
Materiel Command ( A M C ) .  Aerosonic asserts that the agency 
failed to obtain competition to the maximum extent 
practicable, as required in a reprocurement, and that the 
contract constitutes an improper sole-source award. 

We deny the protest. 

BACKGROUND 

The requirement at issue here, 1,588 domestic aircraft 
clocks, is the undelivered quantity under a previous 
contract with Waltham Precision Instruments, Inc. AMC 
terminated that contract for default after Waltham Precision 
had disaffirmed the contract and undergone dissolution in 
bankruptcy. On October 28, 1988, the agency awarded a 
replacement contract to Waltham Clock, the successor in 
bankruptcy to Waltham Precision, with deliveries to commence 
November 3 0 ,  1988. 



AMC j u s t i f i e d  t h e  award wi thout  f u r t h e r  competi t ion on t h e  
b a s i s  t h a t  only waltham could s a t i s f y  t h e  urgent need f o r  
t h e  c locks ,  which are used i n  nav iga t ion  and requi red  f o r  
t h e  safe ope ra t ion  o f  Army and A i r  Force a i r c r a f t .  
According t o  AMC, t h e  sho r t age  of c locks  r e su l t i ng  from the  
d e f a u l t e d  c o n t r a c t  a l r e a d y  had caused t h e  grounding of a 
number of a i r c r a f t ,  and both t h e  Army and t h e  A i r  Force had 
determined t h a t  a d d i t i o n a l  a i r c r a f t  would be grounded each 
month t h e  resumption of d e l i v e r i e s  was delayed. A M C ' s  
de t e rmina t ion  t h a t  on ly  Waltham Clock could meet t h e  
requirement w a s  based on i t s  f i n d i n g  t h a t  Waltham Clock was 
t h e  on ly  manufacturer t h a t  ( th rough its predecessor ,  Waltham 
P r e c i s i o n )  had supp l i ed  a i r c r a f t  c l o c k s  e n t i r e l y  of domestic 
manufacture,  as c a l l e d  f o r  by t h e  Department of Defense 
Fede ra l  Acqu i s i t i on  Regula t ion  Supplement (DFARS)  fi 8.74. 
I n  t h i s  regard ,  AMC found through preaward surveys of 
Waltham Clock and Aerosonic t h a t  only Waltham Clock 
q u a l i f i e d  f o r  w a i v e r  of a f i r s t  a r t i c l e  tes t  (FAT), which 
w a s  deemed necessary  t o  avoid f u r t h e r  delays.  

Aerosonic o b j e c t s  t h a t  it w a s  improper f o r  AMC t o  waive a 
FAT requirement f o r  Waltham, and o therwise  t o  t rea t  t h e  f i rm 
as i f  it were e q u i v a l e n t  t o  t h e  predecessor  f i rm,  waltham 
P r e c i s i o n ;  it d i s p u t e s  AMC's  f i n d i n g  t h a t  Waltham Clock, 
having acqui red  v i r t u a l l y  a l l  of Waltham P r e c i s i o n ' s  assets 
and most of i t s  employees, is e s s e n t i a l l y  t h e  same firm. 
Aerosonic asser ts  t h a t  Waltham Clock, un l ike  Waltham 
P r e c i s i o n ,  is not among those  f i rms  whose a i r c r a f t  c locks  
are on t h e  r e l e v a n t  Q u a l i f i e d  P roduc t s  L i s t  (QPL) of c l o c k s  
t h a t  had been t e s t e d  and approved by t h e  agency, o r  whose 
p in ion  and gear  components f o r  t h e  c locks  are on t h e  list of 
confirmed domest ic  sources .  Since Waltham a l l e g e d l y  was not 
e n t i t l e d  t o  waiver of t h e  FAT requirement ,  Aerosonic 
contends  it should have been  s o l i c i t e d  f o r  t h e  requirement 
as w e l l ,  i n  e i t h e r  of two ways: e i t h e r  t h e  agency should 
have considered t h e  procurement of c locks  con ta in ing  
foreign-made components (which Aerosonic could have 
p r o v i d e d ) ,  which is permi t ted  where domestic c l o c k s  are 
unava i l ab le ,  DFARS S 8.7403(a) ( 2 ) ;  o r  t h e  requirement should 
have been added t o  an ear l ie r  s o l i c i t a t i o n  f o r  domestic 
c l o c k s  on which Waltham Clock and Aerosonic competed, and 
under which Aersonic  received an award on August 31, 1988. 
Since under e i t h e r  of t h e s e  a l t e r n a t i v e s  Aerosonic a l l e g e d l y  
would have been a b l e  t o  d e l i v e r  t h e  c l o c k s  as qu ick ly  as 
Waltham Clock i f  Waltham Clock were s u b j e c t  t o  t h e  FAT 
requirement  ( a s  Aerosonic a rgues  it should b e ) ,  Aerosonic 
concludes t h a t  AMC improperly f a i l e d  t o  permi t  Aerosonic t o  
compete, r e s u l t i n g  i n  an improper sole-source award. 
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ANALYSIS 

Genera l ly ,  i n  t h e  case of a reprocurement a f t e r  d e f a u l t ,  t h e  
s ta tu tes  and r e g u l a t i o n s  governing r egu la r  f e d e r a l  procure- 
ments  are not  s t r i c t l y  a p p l i c a b l e .  TSCO I n c  6 5  Comp. 
Gen. 347  ( 1 9 8 6 1 ,  86-1 CPD 11 1 9 8 .  To repurc  ase t h e  same 
requirement on a d e f a u l t e d  c o n t r a c t ,  t h e  c o n t r a c t i n g  agency 
may u s e  any terms and a c q u i s i t i o n  methods deemed a p p r o p r i a t e  
f o r  t h e  repurchase,  provided t h a t  compet i t ion  is obtained t o  
t he  maximum e x t e n t  p r a c t i c a b l e  and t h e  repurchase is a t  as 
reasonable  a Price as practicable. Federa l  Acquis i t ion  
Regula t ion  (FAR) 5 4 9 . 4 0 2 - 6 ;  Uni ted  S ta tes  P o l i u t i o n  
Cont ro l ,  I n c . ,  B-225372, J a n .  2 9 ,  1 9 8 7 ,  87-1 CPD 7 9 6 .  
Aerosonic does not q u e s t i o n  t h e  reasonableness  of t h e  
c o n t r a c t  p r i c e  ( thesame as t h e  p r i c e  under Aersonic 's  own 
c o n t r a c t  f o r  domestic c l o c k s ) .  The ques t ion  here, there-  
f o r e ,  is whether t h e  award t o  Waltham Clock s a t i s f i e d  t h e  
compet i t ion  requirement. W e  f i nd  t h a t  it d id .  

Competit ion Based on Non-Domestic Clocks 

F i r s t ,  w e  do not agree  w i t h  Aerosonic t h a t  AMC could o r  
should have cons idered  Aersonic a v a i l a b l e  f o r  a compe t i t i on  
based on i t s  on-hand supply of non-domestic c locks.  The 
DFARS s p e c i f i c a l l y  provides  t h a t  defense  requirements  f o r  
a i r c r a f t  c l o c k s  m u s t ,  t o  t h e  maximum e x t e n t  p r a c t i c a b l e ,  be 
of domestic manufacture o n l y ;  non-domestic c l o c k s  may be 
purchased only when domestic items cannot  be obtained.  DFARS 
5 8 . 7 4 .  Here, AMC s p e c i f i c a l l y  determined t h a t  domestic 
c l o c k s  could be obta ined  from Waltham Clock, and t h a t  t h e r e  
t h u s  w a s  no need t o  purchase non-domestic c locks  under t h e  
DFARS excep t ion .  

Aerosonic cha l l enges  AMC's  conc lus ion  t h a t  domestic c locks  
were ava i lab le  on t h e  b a s i s  t h a t  AMC i n c o r r e c t l y  determined 
t h a t  t h e  Waltham Clock was e n t i t l e d  t o  a FAT waiver (which 
would enab le  t h e  f i rm  t o  meet t h e  d e l i v e r y  s c h e d u l e ) ,  based 
on t h e  p a s t  performance of Waltham P r e c i s i o n ,  a n  e n t i r e l y  
d i f f e r e n t  company. W e  f i n d  nothing o b j e c t i o n a b l e  i n  t h e  
agency ' s  de te rmina t ion .  I n  June 1988 ,  AMC conducted a 
preaward survey  of Waltham Clock. Based on t h a t  survey ,  
bo th  t h e  Army and t h e  A i r  Force determined t h a t  no FAT would 
be requi red  f o r  Waltham Clock and t h e  f i r m  would be able t o  
commence d e l i v e r i e s  of domestically-manufactured c locks  
30 days a f t e r  award. The conclus ion  was based, i n  p a r t ,  on 
t h e  f i n d i n g s  t h a t  Waltham Clock had purchased v i r t u a l l y  a l l  
of t h e  assets of t h e  bankrupt  Waltham P r e c i s i o n ,  which had 
been t h e  only manufacturer  of domestic a i r c r a f t  c locks  f o r  
t h e  government since World war 11, and t h a t  Waltham Clock ' s  
key engineer ing ,  q u a l i t y  c o n t r o l ,  and product ion  personnel  
had p r e v i o u s l y  worked f o r  Waltham P r e c i s i o n  and were " t h e  
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best i n  t h e i r  business." Aerosonic 's  argument t h a t  Waltham 
Clock is n o t  t h e  same f i r m  as Waltham Prec i s ion  is of 
l i m i t e d  relevance;  t h e  preaward survey  focused on Waltham 
Clock, no t  Waltham P r e c i s i o n ,  and represented  an assessment  
of t h a t  firm's product ion  capac i ty .  Thus, i n  our view, AMC 
reasonably concluded t h a t  Wal tham Clock d id  not  r e q u i r e  a 
FAT, and t h u s  w a s  i n  a p o s i t i o n  t o  make prompt d e l i v e r y  of 
domest ic  c locks: ,  see Automated Power System, Inc . ,  
B-224203, Feb. 4, m 7 ,  87-1 C P D  q 579. There t h u s  was no 
need f o r  AMC t o  invoke t h e  except ion  t o  t h e  DFARS p e r m i t t i n g  
t h e  purchase of non-domestic c locks .  

Inco rpora t ion  i n  Aerosonic Con t rac t  

Aerosonics '  a l t e r n a t i v e  argument t h a t  AMC should have added 
t h e  requirement i n  q u e s t i o n  t o  t h e  q u a n t i t i e s  under its 
August 1988 c o n t r a c t  a l s o  is unpersuasive.  F i r s t ,  we f a i l  
t o  see how a noncompetit ive award of t h e  requirement t o  
Aerosonic would e l i m i n a t e  t h e  impropriety Aerosonic a l l e g e s ,  
namely, t h e  award of a c o n t r a c t  wi thout  competi t ion.  More 
impor tan t ly ,  we t h i n k  AMC reasonably  determined t h a t  
Aerosonic could not  perform t h i s  requirement w i th in  AMC's 
u r g e n t  timeframe. In  t h i s  regard ,  a t  t h e  same t i m e  ( June  
1988) Waltham Clock w a s  found capable  of performing w i t h o u t  
a FAT and commencing d e l i v e r i e s  30 days after award, AMC 
determined t h a t  t h e  FAT requirement could no t  be waived f o r  
Aerosonic;  Aerosonic had never manufac tured  domest ic  
a i r c r a f t  c locks  p r i o r  t o  its August 1988 c o n t r a c t ,  and t h e  
FAT r e s u l t s  from t h a t  c o n t r a c t  were not  due  u n t i l  D e c e m -  
ber 30, w i t h  d e l i v e r y  not  scheduled t o  commence u n t i l  
February 28, 1989. I n  l i g h t  of the  FAT requirement,  AMC 
reasonably concluded t h a t  Aerosonic could not  t ime ly  f u r n i s h  
the  c locks ,  whether unde r  i t s  August 1988 contract o r  a new 
c o n t r a c t  . 
W e  conclude t h a t  AMC reasonably  determined t h a t  only Waltham 
Clock, and n o t  Aerosonic ( there  is no evidence t h a t  o t h e r  
firms were a v a i l a b l e ) ,  was capable  of d e l i v e r i n g  t h e  
r equ i r ed  a i rc raf t  c l o c k s  w i t h i n  t h e  agency 's  urgent  
t h e f r a m e .  It  fo l lows ,  t h e r e f o r e ,  t h a t  AMC's  award of a 
contract t o  Waltham Clock was c o n s i s t e n t  with the r equ i r e -  
ment t h a t  reprocurement awards be based on t h e  maximum 
p r a c t i c a b l e  compet i t ion .  

O the r  Is s u e s  

Aerosonic ' s  other o b j e c t i o n s  also are wi thout  merit. For 
example, Aerosonic asser ts  t h a t  Waltham Clock w a s  not  
q u a l i f i e d  f o r  award because it was no t  a f i rm whose a i r c r a f t  
c l o c k s  were l i s t e d  on t h e  r e l e v a n t  Q u a l i f i e d  Products  L i s t  
( Q P L ) .  However, AMC has submi t ted  ev idence  t h a t  on 
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November 10 ,  1988 ,  t h e  name of Waltham Clock was approved 
t o  r e p l a c e  t h a t  of Waltham P r e c i s i o n  on t h e  QPL f o r  t h e  
p a r t i c u l a r  model of a i r c r a f t  c lock  a t  i s s u e  here;  f u r t h e r ,  
t h e  agency r e p o r t s  t h a t  Waltham Clock had s a t i s f i e d  a l l  of 
t h e  requirements f o r  being placed on t h e  QPL, and had i n  
f a c t  q u a l i f i e d  f o r  l i s t i n g ,  p r i o r  t o  t h e  award on Octo- 
ber 28.  I n  any event ,  i f  a p o t e n t i a l  o f f e r o r  can demon- 
s t r a t e  t o  t h e  s a t i s f a c t i o n  of t h e  c o n t r a c t i n g  agency t h a t  
t h e  o f f e r o r  ( o r  i t s  product )  meets t h e  s tandards  e s t a b l i s h e d  
f o r  q u a l i f i c a t i o n ,  o r  can meet t h o s e  s t anda rds  p r i o r  t o  
award, it may not be denied c o n s i d e r a t i o n  f o r  award of a 
c o n t r a c t  s o l e l y  because it is not  ye t  on t h e  r e l e v a n t  QPL. - See FAR S 9 .202 ( c ) .  Here, t h e  agency has determined t h a t  
t h e  product  manufactured by Waltham Clock was e s s e n t i a l l y  
t h e  same as t h a t  manufactured by Waltham Prec i s ion ,  which i t  
had a l r e a d y  q u a l i f i e d  and which w a s  a l r e a d y  on t h e  QPL. The 
de lay  i n  adding Waltham Clock t o  t h e  l i s t  w a s  an  adminis t ra -  
t i v e  t e c h n i c a l i t y ,  i r r e l e v a n t  t o  t h e  i s s u e  of whether t h e  
f i r m  w a s  a q u a l i f i e d  sou rce .  

S i m i l a r l y ,  w i t h  r e s p e c t  t o  Aerosonic ' s  ob jec t ion  t h a t  
Waltham Clock was not  on t h e  list of confirmed domest ic  
sou rces  f o r  p in ions  and g e a r s  (components of t h e  a i r c r a f t  
c l o c k s ) ,  AMC r e p o r t s  t h a t  Waltham Clock was i n  f a c t  
q u a l i f i e d  t o  be placed on t h e  l i s t ,  b u t  t h a t  t h e  p r a c t i c e  of 
maintaining l ists  of confirmed domestic sources  f o r  t h e s e  
components expi red  on December 31, 1987,  well before  t h e  
award was made. 

The p r o t e s t  is denied. 

General Counsel Y 
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