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1 .  
bond surety, an agency may consider, under appropriate 
circumstances, the surety's failure to disclose other bond 
obligations on the affidavit of individual surety, standard 
form 28, as such disclosure is necessary to enable the 
contracting officer to make an informed judqment concerning 
a surety's financial soundness. 

2. 
bond surety is one of bidder responsibility, not responsive- 
ness: the fact that the contracting officer labeled the 
reason for the rejection of the protester's bid as nonre- 
sponsiveness rather than nonresponsibility has no bearinq on 
the merits of the rejection of the bid. 

In determining the acceptability of an individual bid 

The question of the acceptability of an individual bid 

3 .  Where the record indicates a continuing pattern by an 
individual bid bond surety of not disclosing outstanding 
bond obligations on its standard form 28, a contractinq 
officer has a reasonable basis to reject the bidder's surety 
as unacceptable. 

DECISIOlll 

Jerry Eaton, Inc., protests the award of a contract to PEM 
Insulation Co., Inc., under invitation for bids (IFB) 
No. DACA05-88-B-0162, issued by the United States Army 
Engineer District, Sacramento, California, for the removal 
of asbestos insulation from various buildings and its 
replacement with non-asbestos insulation. Eaton contends 
that its low bid was improperly rejected on an unwarranted 
finding that its bid bond using individual sureties was 
unacceptable. 
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W e  deny t h e  p r o t e s t .  

Bids were opened on September 20,  1988. Eaton submitted t h e  
low bid f o r  t h e  base i t e m  and t h r e e  a d d i t i v e s .  PEM 
submi t ted  t h e  n e x t  low b i d .  Af t e r  t h e  c o n t r a c t i n g  o f f i c e r  
decided on September 30 t o  re ject  Eaton 's  bid because he 
found one of t h e  i n d i v i d u a l  sureties on its bid bond 
nonresponsible ,  award w a s  made t o  PEM on t h e  same date.  

The I F B  requi red  each b idder  t o  s u b m i t  wi th  i t s  bid a bid 
gua ran tee  equa l  t o  2 0  pe rcen t  of t h e  b id  o r  $3 m i l l i o n ,  
whichever was less. Eaton submit ted a bid bond naming two 
i n d i v i d u a l  suret ies  i n  response t o  t h e  IFB b id  guarantee  
requirement.  I n  reviewing t h e  a f f i d a v i t s  of i n d i v i d u a l  
s u r e t y ,  standard form (SF) 28 ,  t h e  agency concluded t h a t  on 
one of t h e  a f f i d a v i t s ,  t h a t  of L. Arthur DePue, i n s u f f i c i e n t  
in format ion  had been f u r n i s h e d  t o  permit  a d e t e r m i n a t i Q n  of 
t h e  va lue  and ownership of t h e  assets pledged. Conse- 
quen t ly ,  t he  agency reques ted  a d d i t i o n a l  information from 
Eaton by te legram da ted  September 20.  The agency was 
provided with some of t h e  requested information concern ing  
one of t h e  s e v e r a l  real  es ta te  p a r c e l s  l i s t e d  on DePue's 
a f f i d a v i t .  While reviewing t h i s  informat ion  t h e  agency 
found  t h a t  t h i s  s u r e t y  had f a i l e d  t o  l i s t  outs tanding  bid 
bonds i n  i t e m  1 0  of i ts  a f f i d a v i t .  The agency d i scove red  
t h a t  Mr. DuPue had been l i s t e d  on bid bonds as an  i n d i v i d u a l  
s u r e t y  under three s o l i c i t a t i o n s ,  t w o  of which were i s sued  
by o t h e r  Engineer D i s t r i c t  o f f i c e s .  Fu r the r ,  t h e  c o n t r a c t -  
ing  o f f i c e r  was informed t h a t  one of t h e s e  o f f i c e s  had 
rejected a bid which was accompanied by a bond l i s t i n g  t h i s  
s u r e t y  because of t h e  s u r e t y ' s  f a i l u r e  t o  d i s c l o s e  a l l  of 
i t s  o the r  ou t s t and ing  bonds on i ts  a f f i d a v i t .  The s u r e t y ' s  
f a i l u r e  t o  l ist  a l l  its o t h e r  ou t s t and ing  bonds on t h e  p r i o r  
procurement combined w i t h  a similar f a i l u r e  under t h e  
s u b j e c t  IFB were viewed as r ep resen t ing  a p a t t e r n  t h a t  
r e f l e c t e d  n e g a t i v e l y  on t h e  r e s p o n s i b i l i t y  of t h a t  s u r e t y .  
T h u s ,  by l e t t e r  of  September 30,  Ea ton ' s  b id  w a s  r e j e c t e d  
a s  "nonresponsive" due  t o  t h e  f a i l u r e  of t h a t  s u r e t y  t o  l ist  
a l l  of i t s  o t h e r  ou t s t and ing  bonds on i t s  a f f i d a v i t .  

Eaton p r o t e s t s  t h e  p r o p r i e t y  of t h e  r e j e c t i o n  of i t s  bid.  
Eaton argues  t h a t  i t s  b i d  w a s  e r roneous ly  r e j e c t e d  as  
"nonresponsive" and m a i n t a i n s  t h a t  it was improper f o r  t h e  
agency t o  la ter  change t h e  reason f o r  r e j e c t i o n  t o  nonre- 
s p o n s i b i l i t y .  Eaton f u r t h e r  a rgues  t h a t  t h e  agency d i d  not 
provide it with s u f f i c i e n t  t i m e  t o  c o r r e c t  t h e  d e f e c t s  i n  
t h e  s u r e t y ' s  a f f i d a v i t  o r  t o  provide  s e c u r i t y  f o r  t h e  
d i f f e r e n c e  between Ea ton ' s  and PEM's b id  p r i c e s .  I n  t h i s  
r ega rd ,  t h e  p r o t e s t e r  complains t h a t  it was not  allowed 
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s u f f i c i e n t  time w i t h i n  which t o  c u r e  the  d e f e c t s  i n  t h e  
a f f i d a v i t  because the agency improperly rushed t h e  award due  
t o  t h e  impending end of t h e  f i s c a l  year .  

A bid g u a r a n t e e ' s  purpose is t o  secure t h e  l i a b i l i t y  of a 
s u r e t y  t o  t h e  government i n  t h e  event  t h a t  t h e  bidder  f a i l s  
t o  f u l f i l l  i ts o b l i g a t i o n  t o  e x e c u t e  a w r i t t e n  c o n t r a c t  and 
t o  provide payment and performance bonds. The s u f f i c i e n c y  
of a bid guarantee  depends on whether a s u r e t y  is c l e a r l y  
bound by i ts  terms. When t h e  l i a b i l i t y  of t h e  s u r e t y  is not 
clear,  t h e  guarantee  may be regarded as d e f e c t i v e ,  and t h e  
bid rejected as nonresponsive.  When, as here, a requi red  
bid bond is proper on its face, t h e  bid i tself  is respon- 
s i v e .  Such a bid bond is proper  "on i t s  face" when it has 
been du ly  executed by two i n d i v i d u a l  sureties whose 
a f f i d a v i t s  i n d i c a t e  t h a t  t h e y  both have n e t  worths a t  least  
equa l  t o  t h e  penal  amount of t h e  bond, and t h e  bid bond 
c o n t a i n s  no obvious f ac i a l  defects, such as submission of a 
blank bid bond, o r  markup o r  a l t e r a t i o n  of t h e  bond without  
ev idence  of s u r e t y  approval .  T ranscon t inen ta l  Enterprises,  - I n c . ,  66 Comp. Gen. 549 (1987) 87-2 C P D  7 3. 

The problem w i t h  Ea ton ' s  b id ,  however, concerned t h e  
accuracy  of t h e  informat ion  conta ined  i n  SF 28, which is a 
matter of r e s p o n s i b i l i t y .  T ranscon t inen ta l  E n t e r p r i s e s ,  
I n c  66 Comp. Gen., s u  ra. Although a determinat ion of 2' 
nonre - spons ib i l i t y  base upon t h e  f i n a n c i a l  a c c e p t a b i l i t y  
of a n  i n d i v i d u a l  s u r e t y  may be based upon informat ion  
submit ted any t i m e  p r i o r  t o  award, t h a t  de te rmina t ion  may 
not  be waived as no award may be made without an  a f f i r m a t i v e  
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de te rmina t ion  of r e s p o n s i b i l i t y .  T&A Pa in t ing ,  I n c . ,  
66 Comp. Gen. 214, (1987) 87-1 CPD l[ 86. 

While it is t r u e  as  t h e  p r o t e s t e r  p o i n t s  ou t  t h a t  t h e  agency 
i n c o r r e c t l y  labeled t h e  basis for r e j e c t i n g  Eaton 's  bid as 
nonresponsiveness  rather t h a n  as t h e  n o n r e s p o n s i b i l i t y  of 
one of  Eaton 's  suret ies ,  t h i s  f a c t  has no bear ing  on t h e  
merits of t h e  p r o t e s t  s i n c e  a v a l i d  reason f o r  r e j e c t i n g  
Eaton ' s  bid d id  exis t  a t  t h e  t i m e  of its r e j e c t i o n .  
S i n g l e t o n  Con t rac t ing  Corp. , B-216536, Mar. 27, 1985, 85-1 
CPD q 355. We f a i l  t o  understand how t h e  e r r o r  pre judiced  
t h e  p r o t e s t e r  because t h e  actual reason f o r  t h e  r e j e c t i o n  of 
E a t o n ' s  bid--the s u r e t y ' s  f a i lu re  t o  l i s t  a l l  ou t s t and ing  
bond obligations--was c l e a r l y  stated i n  t h e  r e j e c t i o n  
l e t t e r .  

I n  reviewing a b i d d e r ' s  r e s p o n s i b i l i t y ,  inc luding  s i t u a t i o n s  
l i k e  t h e  one here concerning t h e  r e s p o n s i b i l i t y  of a n  
i n d i v i d u a l  s u r e t y ,  t h e  c o n t r a c t i n g  o f f i c e r  is ves ted  w i t h  a 
wide range of d i s c r e t i o n  and bus iness  judgment, and t h i s  
O f f i c e  w i l l  d e f e r  t o  the c o n t r a c t i n g  o f f i c e r ' s  d e c i s i o n  
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u n l e s s  t h e  p r o t e s t e r  shows t h a t  t h e r e  was bad f a i t h  by t h e  
procur ing  agency or t h a t  t h e r e  w a s  no reasonable  basis f o r  
t h e  de te rmina t ion .  See Eastern Metal Products  & Fabri- 
caters, I n c . ,  B-220549.2 e t  a l . ,  J a n .  8, 1986, 86-1 CPD 

- 
18. 

A s u r e t y  m u s t  d i s c l o s e  a l l  ou ts tanding  bond o b l i g a t i o n s ,  
r e g a r d l e s s  of t h e  actual  r i s k  of l i a b i l i t y  on t h o s e  o b l i -  
g a t i o n s ,  t o  enable t h e  c o n t r a c t i n g  o f f i c e r  t o  make a n  
informed de te rmina t ion  of t h e  s u r e t y ' s  f i n a n c i a l  soundness. 
See S a t e l l i t e  S e r v i c e s ,  Inc . ,  B-220071, Nov, 8, 1985, 85-2 
CPD 11 532. 
f o r  t h e  s u r e t y  t o  l i s t  " a l l  o t h e r  bonds on which he  is 
s u r e t y , "  w e  b e l i e v e  t h a t  t h e  du ty  of t h e  i n d i v i d u a l  s u r e t y  
t o  d i s c l o s e  a l l  such o b l i g a t i o n s ,  without  except ion ,  is 
clear.  Moreover, a c o n t r a c t i n g  agency may cons ider  t h e  
f a i l u r e  of a s u r e t y  t o  d i s c l o s e  f u l l y  a l l  ou ts tanding  bond 
o b l i g a t i o n s  as a f a c t o r  i n  i t s  r e s p o n s i b i l i t y  de te rmina t ion .  
Id . 
Here, it is undisputed t h a t  t h e  s u r e t y  f a i l e d  t o  list a t  
least  t h r e e  ou t s t and ing  bond o b l i g a t i o n s  and t h a t  t h i s  same 
s u r e t y  f a i l e d  t o  d i s c l o s e  i t s  outs tanding  o b l i g a t i o n s  under 
a t  least  two p r i o r  procurements. W e  b e l i e v e  t h a t ,  regard- 
less of t h e  actual l i a b i l i t y  t h a t  may remain on any 
ou t s t and ing  bond, t h e  p a t t e r n  of nondisc losure  of t h e  bond 
o b l i g a t i o n s  of E a t o n ' s  i n d i v i d u a l  s u r e t y  under  t h i s  
s o l i c i t a t i o n  and under  p r i o r  s o l i c i t a t i o n s  provided t h e  
c o n t r a c t i n g  o f f i c e r  wi th  a reasonable  basis upon which t o  
f i n d  t h e  s u r e t y  nonrespons ib le  and t o  reject  t h e  b id ,  
Excavators ,  Inc . ,  B-232066, Nov. 1, 1988, 88-2 C P D  421, 
Concerning t h e  p r o t e s t e r ' s  complaint t h a t  it should have 
been provided a n  o p p o r t u n i t y  t o  c o r r e c t  t h e  d e f e c t s ,  we 
have he ld  t h a t  w h i l e  a n  agency may a f f o r d  a b idder  a 
reasonable amount of t i m e  t o  c o r r e c t  d e f e c t s  r e l a t i n g  t o  
i t s  bid bond, it need not  d e l a y  award i n d e f i n i t e l y  i n  t h e  
process .  E a s t e r n  Main tenance  and Se rv ices ,  Inc . ,  B-229734, 
Mar. 15, 1988, 88-1 CPD 1 266. I n  any event ,  we do not  see 
how t h e  s u r e t y  could have c o r r e c t e d  or explained t h e  p a t t e r n  
of p a s t  nondisc losure  had it been given extra t i m e  t o  do 
so. There is nothing i n  t h e  p r o t e s t  submission which 
responds i n  any material way t o  t h e  problem. 

S i n c e  i t e m  10 of t h e  a f f i d a v i t  p rovides  space 

- 

Eaton a l s o  o b j e c t s  t o  t h e  f a c t  t h a t  t h e  award t o  PEM was 
made so  q u i c k l y  due t o  t h e  end of t h e  f i s c a l  year .  The 
agency no te s  t h a t  whi le  t h e r e  may be a gene ra l  procurement 
p o l i c y  which d i scourages  excess ive  expendi tures  a t  t h e  end 
of t h e  f i s c a l  yea r ,  there is  no l e g a l  p r o h i b i t i o n  a g a i n s t  
such an award. W e  agree .  W e  see nothing improper i n  t h e  
award here which was made 10 days a f t e r  bid opening. I n  
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any e v e n t ,  as d i s c u s s e d  above, Eaton's  bid was properly  
r e j e c t e d .  

The p r o t e s t  is denied.  

d A- %- 
Lr 

James F .  Hinchman 
General Counsel  
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