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Ha, l%rrggry w%n‘:,m, Uongﬂl Oomut - {‘ew%
U,8. ce of Pel*soinel lanagmeon — BERNAL. g
Nashington, D.Ce 20415 DLl 009> i

Doatr Ha, Waxasang

Thia is in pesponse to m setbsr dated Septenber 20, 1978
fron Mr, He Pateick Duygest,) thon (eneval Counssl of the Civil
Swvi::'d com:aim, wwﬁ;\gﬁxﬁw&m ;\‘e:di“t {olr wly

ppo pployeey . gL ropoeAad tiwly v PO
't.ﬁoa«l to al‘roctgd bireaus; of the Camdsalm that swvice credit
be allowed for such employess where thora s ' absolute atatutory
baxr to the appointoaant and where the wepleyw his not doliberataly
misrapresented or falsified tha facty, He avked whethwr tin ‘
Comptrollcr Caneral would reconsider e position that de
cployess are not entitled to lump-sum paymsuts for ve
in Mght of the Cimmission's proposal swe it w/ld be ineonsistent
to kllow servica credit for rotiremsnt and ohhey: purposss while
disallowiing it for anhual leave.

In his letter Kr. Swyasrt cites Jlulg'kia Seul'ley, EB-38%000,
June 16, 1973, publithad at 57 Comp. Gen, -ﬂﬂﬂb W there
Iwld that because a dy facto employes in not an “ewployes®
vithin tho meaning of b U.5.C, 2105, ke does 1Ot sdcrue annvml
leavo during the de fauto period so as to be eutitled to a
lump-gum poymant,

If the Gffice of Pei'monnel Management: decidos to allow an
individunl service credit for retirecsnt pwposes, ve would no
Jonger follow Suufley, suyra, but would A lump-aum paymsent
for anwy acer Yenve, We note that 8§ U,8,C, 331 providen
that for Civil Ssrvice retivement purposes an Yesployed" means al
soployey as delfinnd by 5 ll.B.G. 2105, Sililm‘ly. 5 U,S.Ce 6301
providex that for leave preposts an “"exployee™ inm als¢: dofined by
% UsS4Ce R105, Therefore, W agec that it would be incousistent
to considivc an individual as an esployes for one purpose but not
the othar. Furthermore, the statute concerning accrual, of rrml
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B-192968

Aeave, 5 U.S.0, 6303, provides that in deterniaing years of svervice
an employee is lmu.t.{cd to tredit forr 11l servive cﬂdimlo uder
sastion 5 U.8,(, 832, \‘

With mpoot to Hrs Swvgort's proposal, we wislwe ua'* it
applius only to individuals vho lwve been ormmly appeintod
ard not ¢0 who, have hever hHeen appiinted, In 55 Comp,
Gan, 109 11975) we allowed payment 0 a c.huunt W the reascn~
ablo value o his services even though he hwma not bven apjointed,
Wa atatad that he vas a de ?_gto employes w0 Merved in good fait)
and withiout fraud and therelore, MMMUnueommm he
could have retained that ecupsnsation wader (he o s
recovery could have been waived undae $ U.8,0, t Ape

pointment we do not feel that an individual mets, tht rquiresesnt:
oi' 5 U,8,C, 2105(n)(1) that to be an eaployes, an individual aust
be appointed. As & reavls, individuals wf.ttmt sppointasnts can-
not bu criwidered -;»lovm for acerval of leaw),

Mr, Swyget atadted that the proposal to am\c m'viu wodu
except wvhere fnlsification had eccurivl or a staitery bar ecisted,
wauld obviste the need to determine whethier the ervomivus apphiut~
mont was void or woidabis, As he pointed out in a mewo attashwd
to his letter, wwre an appeintoent is vedd but the Lnvaldidity
doed ndt reault frowm an absclute atatu bar and Vhave is o 1«-11,
awuthorized and existing position;, the empleyec is sowsidered to lwe
a da fhcto employes anci entitled to rouu Wu‘m already

ved, In 52 Comp., Gen, T00 {1973) we extended the de
rule to pcni.t paymint for the reasumbls value of se rendered
by peisons who served in good faith, When an esiple yuurmm
a voidable appointment, tiw do facto "ule is not fnvolved and he ia
ontitled to earmwd compensy all employes benefits including
service credit, '

Mrs Swygert appurently wished to do naay wl.th the vid or
voidable test becaune he felt that it was difficult to determine -
whether an appointment was void or woidable, To poiny su) the
inconaiatency in our decisions on the subject hy eited 38 Comp.
Gen, 175 {1958) and ¥7 Comp. Oon. 483 (1958). In the forme:
casd we stated!

'MaMMawvlwmmmt
falsitication in an employee's application
which dces not involve an absolute bar t¢
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his oqwloilﬂlt. dosa not rendel hin

sployswmt vodd ad initio but voidable

culye Thab de, 4 the tru fauts hw

bevn kiwen at Etm of sppolntmmnt, and

10 tiie apprintasnt, nevertheless, within -

the diveretion of ‘M ageoncy o the Civil
Servige vvuld have been meda, sich otpom-
metit 48 0 LY treated as yoidaWe, ® 0 ¢

In canea where the felaification in an
omployes's applicaticn Anvolvea an absolule
bar to his eg;pluymsnt we have mld that the
enployment $annal be uede the basls of a

Lesal clain for s\wvices rondered thereunder,
1'tnlwloym tl tolmn::d as . de
enployse = m3k app @ in case ¢of & X
})roh.lilt.ton o ARG AN aush iz entitlad b0
fotain suxh paymnts ap NaY have bedn mids $0
hin,. He hae no onfordeable vight to cemparmation
that has not lewrl paid @ & § 34 the cane of &
atatutory probdbd e AWORREC)Y, the sum pald
for the nutire pariod of employmwt ia for
recovery,”

In the latter cad we hedd that the awloynent of a noneoitinen
in contravention of a Civil Service ragulation precluding enplcye
Rt Unleas & parsen was & citiven ar cwed allegiance to thi
United States; made the appointaat woidedls rather than woid,

Ne sited 37 Comps Gan, 483 'in m_\lq_%‘
we
Apr

\ V Do te, Jdr.
B-183328, Apiil 16, 1976, whers %‘E uiw%‘ ﬂm‘l T

Tenpieary Veterans Reod justaent Apndintwen) whi
Civil Service Commission mu’ﬁ‘d‘ Y l‘al'.l.\'mym(b) ‘7’ wia
widable, We then went on tig state that the employee wan in -
a de fugto status, Wo now recognize tiwit the lattser determdintion
wad Incorrest for as Ky, Swygert pointad out, “he ?__{g_tg_ statue
applies only to pet'sont whose appointmenin are void,

We oudd like to point out that under \he votld or voidable
test an awployse who falsir'led fiats relating (o his dewdratdlity
rathe* than his qualiticavions was satitled to a1l Lusefits eince
his appointment would by considervd voidably, Undes' youw® proposal
it aeams 10 diatinction would be mude aceording to tho degres of
falsification, Wo believe your proposal is teo restrictivw, We
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B.192960

would be inclined to parnit service credit where the falsification
relates only to hia desirability,

We also believe it would be Mlpful to define what is meant
y & statutory bar. In 33 Comp, Gene 175 whan we statad that &
da facto employes could retain p:imu already made o hh ulwpl
cass OF a statutery tion, we were referting
prohtblum in a au.ml st againet the uwee z M
to pay employses did net have certain qualifisa
have dm.lodgguugg status O an loruuhohdd tAn otﬂm
sevsy

contrary to 62 {36 Comp, Om. 003 (1957))s Xn oW
sarlior cases wmployees donded a de to atatus dwo %o a
statutary har wom Nqu.imd to re ommgasation shey had

received, hovaver, \e waive sush mm under 5 U,8,C, 5584,
The 0ffics of lgorumol. Hunagement and Genaral Acscunting
Office should ba using the seaa cefinition of statubery der so

that the aituation walld not ariss whers the Offies of Persenmel
Irageant considered there t0 be & statulory der rendering an
swployes inelikible for mervice aredit while we eensideryZ $0v
aployet to be in a de d‘ucto statun and entitled even So his wnpaid

ccmpensation, ,
Wo mwport Mr. Swygert's propossl in prireiple but wa think

chat it reeds modification, We would like %0 werk with you in
resplution of this problen,

Sinverely yours,

MTLTON SOCOLAT

Milton J, Socolar
General Cowmassl

a





