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UNITED STATES GNERAL ACCOUNTING OFFICE i 
WASHINGTON, DC, 20548

I" RIEPLY
ItEfEfTO; D4192968 (JD)

OFFICE OF GENeRAL COUtPSI.

MAY 17 1979

to

l.traory Waiw General cuim.a
US offticeo r Personnel InblWO1lt
Washington, D.C. 20415 p)i269'V.>

Dor q 3. Waoan

flds is in rtaponn to a tettn4r L4 S.pteimt 20, 1978
frog Jir H. Patrick Lygt, thmm (Imui Covin or thW Civi
Serice Cosaissivnm W0r1Z133*VLCnw vdlt for ersonmwly
aOppointed piplOy4fent. Mqrot xtV0wV'd Us~t he 4kG prow.
sonl to stfotd blirew of the ~ia n tw.t ace Gndit
be flowd Cor such employees Wmn tha &e a abealut statutory
bar to the appointnnt ad whom the- mplcyk Wts not doliberatey
sataprenentd or faliied, the Ttatt, He std Uaer tle
Covptrollcr Oenenl wuld rsnoqider t.js position tM dAtEi
cWloyea ae not .ntitled to l1aweem 3w*Ut* VCs
in light or tw C _iuaiontp propoal sawe it m be iost
to allow service crertt for rotfrmnti anti *f" p'wprnw *11.
dimalcml\wn It for wmal lW"O

In Pt lettw hr. Svywrt cites J'; Sa huA' BjD4890,
Ju:* 16, 1970, publitind at 57 Cop. ; n J,565wC97WW WQ thee
Ild that becu a cd facto emoyoo iA not M WffipiqlWs
W.thin the mnina orplb.Ce o09, hb doe Wot sicnw nWim
leave dwdcg Uw deSo perid p as to be autttle to a

If th Office of Personnel Husmsntm dealdt, to allow an
ndlivilul eitce credit, for remtrnt ptrpnn, us would no

lowbsr floo jSutl 3t, &%fl but 4ould allow a lq).oum paymss
tfo a&m acoruT' l rZeo We note that 5 U.8.C, MU providn
tht fr Civil Sevice ret4nmnt purpone a n"lemplysewes mu

nploym as dCIGinhd by 5 1hBSC. 2105. &ilarly, 5 US.C. 630orovides that ro leav pwpone an "aploye.'X im alec dkflMd by
5 U.S4C. f105, Thmoeore, SM a'eo that it would be inctmistent
to conuidcw an individual an an eployn for on purpoa but not
t-.e othe. IVrtwrmoo te statute coswe'ine acwmaX. of anmwl
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Aav. 5 U.S.Cb 6303 provide. tht 1k deWnitai yerw of naVis.
an mploye Ls enti dod to r.ret toe tll arWiU* oredi"abig widwv
"itior. 5 U.S.C. 8432.

With repoct to ON Uwrwrts pnpo, Wett
&pp1 i only to d ndividufl tho M. bo .sly appoifntd
"d not to those WbSi~b nvor been 9p44nt4d , XI 55 COW
am lOI (1975) wn pamet to a oUlAin Ate WA MOO.

able value oS his serics e tay" nWV he ki nMt t'Nye s"tn.d.
WA StWo that e " was a s4 W sq1Ooyn *. n 1N amo riV
an witiout traud am twhriT*i7 il he had be auperwatd, he
could hay. ntimd that enpematon w'w f ;U'
recovry could ka" boon wivd undr 5 U.s..C Spbt A
pointait we 43not feel that an iivtdual mettb6 rihquLreeat
of 5 US*i. 2105(a)(.) that to be an uAiploye, an i1udivlal at
be appointed. As a neAt indTvldsa Uwwtkt sppowataos case
not b1 cnisidnd eo r.aor te nsrvl of leaw.

W. DwY&rt state tbAt th prtpeat tO 1Mw nuwnn *dt
secept vhav. Muitkation W1 .ectmrO 'w a staA*M barw 4fsiS,

wvuld obvte the need to detnine whethr ths Oqnotow AWAPOi-
mnt wi oid or voldabl.. As he pointed out ina so attaekd
to his llter, t Wre an appintmat is weId but the mty.lidity
doeu not reault tnt an abfl lute atatutav bar sa \U\w Ls a legally
Authorizwed and ezsti putt i, the we . isaeesdd to Le
a tdefto employe. a1 entitd4 to retain sttos _ irsedy
r4E71is"r In 52 Cop. .m. 700 (1973) we a the 4fl
rul, to perLt payment for the rea"able vwaie of .flS4
by peon who swvd ingod faoth. Wten an p1qee Serves SWr
a voidable appointment, tbo4d igt rul Is not Awolived an he is
entitled to swd cpnonall employ.. benefits imludinrt
service credit.o

W. Swygart appnntly wished to do rt wtkh tht \Ad or
voidfble tet becaun he tlt that it was difficult to detwml
whoer an appointmet wa Vold or voidable. TO point ouie ti
inconuistency in ow' ddslons on the subject h ielted * Cwop.
Qen. 175 (1958) and 27 Cup. Gen. 483 (IVS). In U.* touw
cue we stated:

"s&N gemrs rule ow' yin ha. boon that
fal"station Ini an employ"e's appflcation
which dis rot involve an absolut. ber to
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Its, ec%lujmgt dose c$ rnaet, his
*IOVMVot YOU ln tUo but Voi04*1

ony. % is It th st of s 
eun Wwea at t. - or elmmnt, aI
if tt spplntanat th4*ss, witia,
th d4stnolt. of th uity r the CIr l\
e1rvi- Lswllt Nn bA side, such artiztw
meit is tt bW trated4 WL&V4*4.
I1 cas vbn','tin tulaLtie"fli ia an
epWo1yOS' appflOcati involve an aboluta
btaa to bis npvwwnt w bav WI1 tMat tOhM
eployment ta \ be lsde tbh ba\s QC a
L03l Cli or&wl" renam wwrewui
The eq4oyo* la to b4 r.pa* " a de S
mployetm nft eppl4catl* il a, oristiutl
)W~mbi~tlon Ob and " sish la entAtd to

4n"tsln Usch PeWOt as nT haT. ht eN M to
hulsHe. bs h e 4w imesbe .ist to eeupemsattn
that Wo not 1 >M d 0 6 4 :42 th "a St

Statutwy PWM kvmw:'U'#the si" paid
ft. u6re put *J of empoywamt is tofr

In the latWr ca's w 1*14 Uaat thw eyl6yn* ot a nm41itts
in com w"ntion ,. a Civl SwM ra'4wavn preudius myi-
unt wU1n a pw4eu soaw ..tt.'Ie a r rwS afleiw to thw

UnSth d Statni mad sppein1vtwst vo1sbl rather tWn wtOd.
WP 41t*4 37 Coq. Uki 453'1u jJrp

* - ~~~~~~~~~~~~- ~ v 38 1 April aU, X96p , w0 ww tflto"*'' a
Tm ,pvwy Veter as a4justmet ta' t
Civil Devic COMminiqu0 r~gU)Atin ~V3\3,.0 bT 
vlidab.. We then "ant on thi state tAt the po.. w
a do (tit .attu o nw Nodns ttwwt t lattw c( "hutton
wfliwwFt or, s Kro Swyart poinW uta 4 o b a1,* status
appln, ony to person lho. appointment, are 'otl

W. tuud Uk. to point out atvta the v d or widable
test an tuployne who falsifed fwta nlatiua to 14A d4abiU*lty
rt1n thin his qualficaVnst was entitled to N'l b s>t~ta sine
hi appoitment \vmald bs considered widale. Under yew proposal
it memu no diatinction would be de &*smnlin to tM )die of
fiLutticatton, We believe yur proVpsal is Wo rntriostv. W.
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wuld be inclined to penitt ervce ndAt wtdw the fluicatton
relate. only to him delorability.

We also beliee It wuld be WlPt to 4toiw wat is mAt
by a statutory bar. In 303 Coop, On. 175 AM w sta tht A
do aig employM coul4 retai fo &lMdy M to Wh m 4$
ln VAON" ot a statutry prlbLti w ere t o
prohibitions is aItas nt aat tth Use AMW
to pay Wloya. nw ox dld t M atInq we , Ws
hae" deied d Maa sa to -n e wpl who bold ws oftes
contray to . M62 (36 Coup, Owe. )03 (101))o. IA ow
.arllw emma a'1oye d*led aw sata to a
statutory bar iu roquisd to rn oequWt tley baid
rtmivSd, Now hovenr it . h w w 5 U.S.C. 54.
Th Office or hr~onns tAt am I 
O0ee .m44 be wins the sm. tOtLtion Lf eawkery be'r -O
that th* uitntli would rot sco wre te Ombs St Pneml
Iwammatt condered t)ew to be& stat.ty eew rfbflh ma
.ql1yn 11LaWUS far swi"s endit A. we mtdae% InV

.nplqn to be In a de nwfto satm md entitled evet his wIpsd
oopewstion.

We miport W. Diwyrnrt'. propnu in prUi*4 but we tI*
tat it rods modlticat$i. W. wmd like to wk witk YSA in
resolution of this problzaw

Sisrely yon,

MTrTo ROLMF

Hilton 3. Socolar
Owal Cotwtsl




