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B-177822 : July 16, 1973

Linpuistic Systewmo, Incorporated
216 Auvovein Straat
Cambridge, Hassachusccts 02139

Attention: John J, lYoes
Prasident

Centlenaen:

Your eubniesion of Apvil 4, 1973, and prior
corrarpondence, protected the rojection of vour bid o
avarid of coantrset to another £ under requaat for ¢
posale (RYP) Heo DU~72-u-436, Lfcnuad Aprid L4, 1972, by
the imyvivonnental Protection Aprancy (LTA)»Rescavel
Trdcap;le Parl,, Worth Canrolina, '

vd
.o._
y

The TP advined prorpective effoerors that r cost-
nlus~figed=fee (C7F) cantract vas antledpated o vhn
Ehe astinated perdiod of scrforvance vas 15 wouttne, wiih
opticng Lo veu.ww for tvwo aadéitionel li-montis pevisa:
Tha ucope ol vorih vas c¢efinod In _rart ag vacwiriv, e
ceptractey to Jacnte, ncyeen, czny, eatalosuc, sbotract,
findex, recovd, and nicreiile anproxlwmately 2205 dacuuenteu
decoaldag vith afe yualldty repearch, developiient and cantrol,
The deounceutns are to ba found Ilu epproximetcly J19) puinary
) and 20 gacondery publicettions containing 130.0060 arclcles.
It vea cstinatad thet 6O percont of the articles ern
publinhed in Cneliish aud 40 percent in fovaion davguenpes,

Tvo offors vwera racaived and the technicel proporala
vere pubnitted for evoluation by turoce profeunsionale frow
the ALr ll'ollution Technical Iuforratice Coatar (ATITY).

Baced on the technical evaluation vaport:. tas eontraciéing
officer duternired that Linguietic'e pronscal vwnl not tech- |
nically acceptable and, therefors, not o+ furcher con- .
gideration. A CPVY contract wes awvarded on Dacuenber &, 1972,
to the only othor offeror, The Franklin Inctitute Reccoreh
Laboratorieu, oince {ts propocoel uas cousiduced accuctable
both na to price and teehinical fnstors. Pracuering activity
pursonnel held a debriefinn confevence aftev ctche avard van
rade at which tine you vere odvisad of the vraglinosnce of

your proponal.
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You atate that Linguistic's proposal ves technically
acceptable as cvidenced by the ucceptable ratinpg givew LY
the sane evaluators upon tho esene cvidencae in connection
with a proposal subnitted by Linguistic for sinilar wvorl
within twvo veeks of ¢ oubject RIFP opening, TFurthormore,
you contand that negotiations should have been held with
your firm in ordaer to correct cearztain alleped crroneous
calculations involving the techniecal propocsal, Your pro-
ponal stated that approxinmately 90 perecent of the English
language sourcea have abetracts already written and 90
percent of the 28 sz2condary sourcce references are nerely
duplications of the primary source references. Also, you
note that 40 percent of the Japancse journale have alrcady
beon completely processed under EPA contracte, Censequently,
you contend that your propogsed time to perform is corrcct
and that LPA incorractly cvaluated your proncaal, Since
you beliave that the proposal wvas cechnically acceptable,
you contcnd that the actual reason for 1its vejection vas
a belief that Linguintic van incapable of peviovrning. In
thle veperd, you contend that XPA mernonnel should hevao
rofoerred tha natter to the Snyll Dusinacs Adnindsteasion
(SBA) for comnsidevation of the ifncuwance of a “Covtificate
of Compatency"” (COC), You aloso belicve that the uge of a
CPPT contract in licu of a fixed prica contract restricted
competition a=nd that the Auccecusful offcror wee favored by
having a pravious countract for this tvpe of vorl and, thare-
fore, knew how the tachnical proposal:s would bLe evaluated.

Sincea tho successfil offeror bepren to incuy costs
ralative to the coutract prior to awvard and with EPA
approval, you bolieve that a contract was atarvrded sacretly
to the otier offoror, You protest the withholding of
notification thaz your proponal wan tochuically unaccept~
ablo until after the contract vau awavded as a violation
of Federal Procurament Regulations (FPR) section 1-3,0805~
1(b)., Finally, you belicve that the RFP was for a threce
yoar effort and that the cost involved to perform for
three ycare 4o so osignificant that an onvironnental inpact
statemcnt was required prior to issuanca of the RFP,

In rosponse to your contentions, Jt ias reportad that
Linguiostic'o proposal wan rejuctad on technical grounda
because thoe pvwoposal did not show an understanding of the
ecope of work., The record ehows tiat the three ovaluators
from APTI doveloped a ocoring syostem for their technical
ocvaluation based upon the critoria sat forth in thae RFP,
Thae mavinum poseible ecore was set ut 8,00, After inda-
pendent evaluations by tha threo avalur::., , the average
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tacknical ecore for your proposal wvas 3,05 and 6.19 for
Franklin, Furthernore, the record shous that tho thyee
avaluators agread that your proposal was "so interior
technicelly as to preclude any possibllity of meandingful
negotiation(s)", In this connaction, wve quote tho folloving
from the narrative evaluationt

Thic proposed uanpovaer ia inecredibly lover than
anything in tha evaluators' expericnce; it aeemso
grosoly underecat.imated; a basic and eriticnl
misunderatanding of the problens connected with
proconaing this vdélume of materie’ is thun
apparent, It vwas unanimously dectermined that
this proposal i3 unclavrifiabio in thin regavd,

The proposal contains no evddenca of tho
égpecific locutions vhere ecach journal will

be scrocned., The propocal statcs that all

1100 prinary seriale are located at MIT'e
librarico and the Countuny Library of

Harvexd Vedical fchool. lovaver, ouch an
asscertion cannot he councidered as acceptehla
evidonce of the Lkind rooani{red {(such as «
library'ac cerinln Yiot would be), This

malias their migunderstending e¢ven wore appareant,

L

® % ° e

Tho pruvposal contains other apparont fucon-
pletencies. At one point it asserts that 907

of the English-language ocources have abatracte
elroady writton, -and at another point it anascrts
that it ic 907 of all the serial items that
hava prior exicting English abstracts.

The proposal also implics that it will use
prior cxisting tnglioh abstracts whanevar they
aro available, In vicw of the stipulation in
the ocone of work that informative asbetracts
covering certain sutstantive information shall
be prapared, thie appreocch is grossly 1ll.,pical
and iwnconsigtent with tho requiroment exprossly

solicited,

Furthermora, the cortracting officer ataten that the tech-
nical accertability of your proposul undor the other colic~
{itation reiscrred to wanm no% consjdared controlling for taio
procuvecnont because of the difference in the nmapnitude of
the jobs ($22,620 versus $246,323)., We hava rocogniszed
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that a rcasonable degrec of admniniotrative discretion 1o
pormiecibla with raspect to technical connidcrationa,
Therofore, ve will not dioturb an adninigtrative determi-
nation that a propocal 4is techpically unaccepteble and not
vithin a coumpetitive ranpe in tuc abeenca of a claeaar shoving
that such a detcrmination ves an arbitrary nbuse of discre-
tion, 48 Conp., Cen, 314 (1866). Ve have revicwed tho renasono
noted above for the rejection of ,.ur technical propoonl

and cannot conclude that the agency personncl acted avbi-
trarily in their decternination that Linguistic's proposal
van not within a conpetitive range. B-1706504, Decenber 21,
1972; B~-176294, October' 27, 1972,

Although it may appear that rejcction of your terh-
nical proposal for failure to underatand the scope of
vorlk fuvplies that vour responsibility as 8 prospoctiva
controctovr wvus a factoy, we hald {n F£~-170890, Wovamher 18,
1970, that a determination of this neture rclates to the
quention of vhethar the provocal is techniecully mRccoptablce
and within a conpetivive tecchnical range for nagotiation
procedures and doas not involve matters of capecity nnd
credit vhich must be judged by SBA.  See 15 U, 8,C, 637 (L)(7)
and 46 Corp, Gon, 893 (19067). Conscequcntly, it wvas not
necessavy for the contracting officer to ingtitute ceortif-
icata of compecency procedurces vhen he rejectsd your oifer.

Concerning the uca of a CPPF contract in the suhject
procurcencnt, we nota that CPFT contracts arc authorinad
by 41 U,S8.C, 254(b), vhen the head of an gfency deotcriiinces
that such a method of contracting ic 1lilely to be less costly
than othar methoda or that it is impractical to geccure
property or soervicen of the lind or quality required without
tha use of a cont, CPFF or incentive type countract, A deter-
minatiou under 41 U,S,C, 254(bL) wan mnada in the dnstant cane
and such detevrninationo are afforded finality by 41 U,8.C,
257(a). 50 Comnp. Gen. 565, 578 (1971). It should aloo be
notad that your protest in this regard 4is untinely undar our
Interin Did Protcst Proccdures and Standarde, asc proteate
based upon allegoed impropricties in an RFP are required to
ba filed in our Office prior to the closing date for receipt
of propooale, & CPR 20.2(a).

In B-176504, Docember 21, 1972, wae held that whero a
cost type coutract is to be awarded i:¢ nead not be atvrarded
to the lowaest priced offecror in that proposed coats aro ornly
egtinates and offero to perfornm work on a cost-reimbursencnt
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bavia nced not be evaluated on a strict price besis. bLoo
PPR 1-3,805-2, Turthoermore, we held in that caose that vherc
the technical proposal is unacceptable, tha low estimated
price of that offeror 1is not for consideration., Also, vc

do noi ugrec that the use of a CPYF contract favored the
incumbent contractor in that all offorors wera notificd of
the aaticipated uvoe of thia type of contrect cud ef the
evaluation criterie upon uhich each proposal vould he rated,

Your propocal wan rated tachnically unaccaepiable ao the
resvit of a report dated June 9, 1972; however, agency per-
souncl did not notify yeou of the unacceptability of your
proposal until a contract was awarded on Dacewbor 4, 1972,
Althouph the applicable FPR regulation parmits (but doos not
require) notification to an offoror that his proposul is
unacceptable, we belicve that notification that a technical
proporal has been deternined "unacceptable"” co &os to prea~
clude weaninpful negotiation should be given cn soon eun ouch
deternination is nade urleus there are compelling rcasuas
dictating the vithholding of guch notification, Sa2e ¥I'iR
1-3,805-1(b), lowever, ve have held in situvations vhere
there 18 cuveh a repnlatiun (ASTR 3-5080-2) thet notifica-~
tion is procadural 4n nature and tha fallure te notify an
unsuccepofal offerer providues no lar;al beoir for cdicturlbing
an award, B-=174660, Februevry 7, 1972, B-1G6L50()),

February 24, 1970, »urthermore, tre ncve hesn advised theat
CPA pernonnel are in the procass oo formulating rcgeletions
thad will insure prompt notice of uvaocceptable proposals.

Although the contract was not awardcd until Dcecrber &,
1972, the contractor had beon previously notified that if
a contract was awarded to it that coects not to excecd $41,054,
incurred before contract date, would e veinbursable 1f
such costo incurrad after the date of the contract would
have becn reimbursable thercunder. 1In viow of these pro-
visions, we do not agreec that a contract was secretly
awvarded, but rather the offeror was given the option of
beginning work at its own risk, Vo do not believc that the
contract can be édisturbed on this basis,

The RPP definad tho period of perforncnce as 12 rontha
with options to recmew for 24 additional rontha. We do not
agrea that tho terms of thoa RPP require a throe yoar cffort,
In any event, the:question whathc: an environmeatal inpact
statement is roquired for a partic.ler procurement 4is o

-5 -



t3
{
j=-
e |
~3
b
o~
b |

natter primarily for adminintrative deaterminztion by the
agency involved, Sce B-175600, October 4, 1272,

Wo fiic
no roason to conclude that the contrecting agency abuccd
ite discrection in thig regard,

Accordingly, your protes: 1o denied, Vo are returning
your aanple worl: as requegtced,

Sincerely yours,

ve Paul G. berdling

For the Comptroller Gencral
' of the Unitaed Staten





