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Un{ted Security Services, Inc,
4080 Woodcock Drive, Suite 214
Jacksonville, Florida 32207

Attentions Hr..wllllan 0, Johns
President

Cenilemen:

We have considered your protests sgainat the puard service
license requirement included in advertised solicitations issued
by tie Oeneral Services Administration (GS-03B-17607, -17696,
~17700, 2PBO~RG~784. ~-785, and ~HB-797),

Tha aolicitntionu required that the bidder have a license
to conduct a guard service business in the State of New York
¢r that the contractor be 1licensed as a qualified guaxd service
company in Virginia, County of Fairfax and Maryland, Montgomery
County., It is your position that these licensing requircments
restricted competition and that the vequirements should have
,been deleted or ignored i{n making awards, On the other hand,
you are aware of the position waintained by GSA that the
requirements are & propcr exerclse of procurement responsibility.

We regret the delay in Jisposing of your protests. But
since the proteats raised fasues significant to advertised
procuremscnt procedures, we found it was nacessary to reevaluate
prior similar rmattevs in the light of the policy and legal
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consideratious implicit in your protests, On the bases discussed
below, we have denied your proteuts.

In 51 Comp, Gen, 377 (1971), we discussed our earlier
decisions respecting varifous licensing requirements; also, we
distinguished Federal requirements from State and local requirements.
At pages 378-379, we noted that w failure to comply with a Pederal
license requirement would affect the responalbility of the bidder,
With xespect to State and tocal requirenents, we quoted frow a
prior decisfod (B-125577, Octobexr 11, 1953) at page 379:

State and municipal tax, permit, and 1license
requirements vary almost infinitely in their detalls
and legsl effect. The validity of a particular state
tax or license as applied tc the ectivities of a
Yederal contxactor often cannot be determined except
by the courts, and it would be impossible for thg
contracting apencies of the Government to maka such
determinations with any assurance that they were
correct, Xt is precisely Lecause of this, in our
opinion; that the standard Government contract forms
impose upon the contractor the duty of ascertaining
both the existence and the spplicability of local
laws with regard to perm{ts anl licenses, In our
opinion, this is as it should be.

% * w % ®
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% % & No Government contracting officer is
competent to pass upon the question whether a
particular local license or permit is legally
required for the prosecution of Federal work, and
for this very reason the matter is made the
rasponsibility of the contractoxr., Mo statute has
been brought to our attention which would authorize
the inclusion of a candition 4n Federal contracts
or bid invitations that local permits or licecaes
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must be obtained, regardless of their necessity as
applied to tha work to be done, Accordingly, we
are of the opinion that the obtaining of a general
contractor's license for performing Govermment work
in Tennassee is a matter which must be settled
between the local authorities and the contractors,
either by agreement or by judicial determination.

We further said thut "if as a result of enforcement by the
State the contractor chooxes mot to perform the contract or is
prohibited from doing so by an {injunction won by the State, the
coutractor may be found in default and the contract terminated
to its projudice,” .

Both B-125377, supra, and 51 Coump, CGen, 377 supra, as well
as B-165274, May 8, 1969, also cited in the latter casae, involve
solicitatioas with only & general requircment that contractors
have neceasary State licenses, For example, in 51 Comp, Gen,

supra, involving a solicitation for security guard services,

the IFB stated that 'the contractor and each of his employee$
provided under this contract shall meet state and local requirements
for the typs services vequired by this contract," We think it is
cleayr, {a thet type of sitvation, that a contracting officer should
not have to determine what those statae and local requiremcents way
bs, and the reasponsibility for making that determination is
correctly placed with the.prospective contractor,

All o' the cases cited involved situations im which the .
contracting officers, by usa of genaral language in the solicitation,
, attempted to insure compliance with state licensing requirements
that may or may not have been applicabla to or enforced against
the prospective contractors. However, we think there is a
siguificant distinction botween those situations and cases in
which the contracting officer validly requires bidders to hold
a specified state license, “Where the contracting officer is
aware of ard familisr with the local requirements and incorporates
thoss raquirements into a solicitation, it may well be decided
that pcssession by the bidder of the particular license is a

rerequisite for an affirmative determination of raesponsibility.
n such situations the requirement may properly be included in o

_tl.u solicitation without concexrn--expressed in some of the
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earlier cases--that the IFB may r:quire a local license even
though not necessary to accomplishment of the work,

To view the matter otherwise would be tantamount to requiring
A contracting officear to award a contract that h: knows may well

be significantly delayed or even unperformed becauss of noncompliance

with a known atate licensing requirement,. We are awarc that state
licensing requirements may not be enforceable against Federal
Government contractors, Leslie Miller Inc, v, Arlansas, 352 U,S. 187
(1956), However, we think it is rbtasonable for a contracting officer
to be more concerned with whether the contract will be carried out
properly and without interference than whether he will ultim;tely
prevail in litigation.' .

In this connection, FPR 1-1,1202, sctting forth the Guvernment's
policy on contractor responsibility, states that award ¢ a contract
tn a bidder who is not responaible "¥ % # {5 a disservice to the
Government {f subsequcntly the contractor defaults * * % yith the
rvesult that the Goverument incurs additional procurement or

adninistrative costs, and acceptable supplies or scrvices may not
be furnished within the time required, ¥ % *"

In view of the above and the large degrec of discretion vested
ir -ontracting agencies in deternining bidder qualifications to
perform a contract, 36 Comp, Cen, 649 (1957), we think a contracting
offjcer may properly take reasonahls stepa to assurc that a bidder
12 legally able to perform a contract by requiring the bidder to
comply with & speciiic known state or local license requirement in
order to establish responaibility,

With respect to the instant solicitations, the inclusion in the
solicitations of requirements for compliance with state or local
11censing laws indicates that the contractiug officar had rcason to
enlieve that the licensing requirements ware spplicable to tha
procurements., This is evidinced by the reports of the GSA General
Counsel to ocur Office wharein {t iz stated, in effecct, that State
ox local law (other than Virginia and the County of Fairfax) required

-+ compliance yith {ts liceasing laws., Ibp this context, these

solicitations are siailar to the one we considored in B-174348 of
Pacemter 29, 1971, There the solicitation required a Pennsylvania
license to conduct the busineess of watch-puard or patrol agency,
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We vegarded this licrnse veuiwment sy proper, approved Liie agency's
decisfon that the licenm uciulrcnmt affected responsibility
notwithstanding languaga f “tsipon sivenass' {n the solicitatlion, and
upheld the award made to & bi{cder who obtained the state license
subssquent to bid opening,

In sppropriate circuAaitsqees, wve helieve that the procuriog
agency may pr¢ jerly requiry bledlets to have a dasignated state or
local license or permit, wigardlets of the applicability of that
state or local licensing giyquizumemt to the specific procurement
involved, Such circumstynies woul® exiat when it could de shown
that the ninimua nceds of - th¢ svirnment Could not be met by a
contractor without a loesd Lit-4nse or that the natuva of the
procurement is such that At iy reissonablec to believe that ouly a
licensed contractor could ymfe ly o effectively parform the contract.

While {n some circuasimn; & (€ may be possible for an un, .cenced
company to provide adequaty gu Ard mervices, we think 4t would not be
unreasonable, in light of yas gusrd services to be rendered, for the
contracting officer to keljeve: thi appropriate performance eould be
obtained only from licensei igpencles, Io this respe:t, the
solicititions contemplated the: exexcite of police authority as an
incident to contract perfomumca. Wo, therefore, cannot zonclude
that the contracting ofif ¢yr's eteminations to require state and
local licenses were unreaynubwle 0x {improperly wure restrictive of
corpatition,

-

Accordingly, your jroteis are denied.

{Lucerely yours,

" PAUL G, DEMBLING

Yor My owptroller Genaral
off the Uulted States
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