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COMPTROLLER GENERAL OF THE UNITED STATES
. WASHIHGTON, D.C. 3084

3103

June 12, 1973

Fried, Frank, Harris, Shrlver & o
- Kanpelman
Suito 1000, The Watergate 600 )
: 500 New Hampshire Avenue, W, -
v Yshington, D,C. 20037 L’ "‘.

”~

Attention: Kennsth 8. Kraney, Esquire

@

Oentlemens B

By letter dated May 3, 1973, and prior correspondence, you
protested on behalf of Martin Bakery, Incorporated (Martin), the
roposed avard of a contract under invitation for bids (1r8) »-

1615-73-B-0427 to Bterling Bakery, XIncorporated (Sterling), The ,
procuremsnt vag iasued as a total small buviness set-aside on X
January 21, 1973, with bid oponing date on Yebruary 13, 1973. o

The solicitation conteaplated svard of a requirements type
ocontract for 33 pastry items for troop, hospitsl, and organizational
consumption at lackland Air Yorce Baze, Texas, for a 12esonth period ’
ending March 31, 1974, The schedule listed estimated quantities for 4
each of the 33 itexs and required both unit and (otul estimmted
prices for each of the itenms, .

The solicitation cautioned bidders that ths "qmntities of
supplies or services specified hearein are estimates only, and are
not purchased hereby.” Further, the solicitation did not guarantee
bidflera that any quantitiea cdescribed as estimted would be purchased;
but rather, only the Govermment‘s actval requiremsnts would be procured,

I Sterliiig and Martin, the ouly bidders, did on each 0f the 33 items
set forth in the schedules MNartin submitted low unit prines for items
1, 2, 5, 6, 8, 11,:22, 13, 14, and 15; and also submitted the low
- sggregate evaluated price for al) 33 items in the auount of $523,740,
¢ * ---— Sterling wan lov vidder on items 3, &, 7, 9, 10, and 16-33, Bterling's
agzropted avaluatad price for all 33 items was $530,280,0r $6,540 .
* higher than Mortin'y, Howsver, the solicitation did not linmit award
%0 the low nggrugatad price on an all or none tasis, but provided for
miltiple avards "for the items and combinxtion of items which 1eault ,os
: in the lowest aggregate price to the Government.® # & " we
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© Martin bid esch item separately while Sterling’s bid included
the followings

Item Mumbers: 1, 2, %, 6, 11 are bid as a Total ALl or .
- Fone Bid .o '

Xtem Mumbers: 3, b, 7, B, 9, 10 ave bid as & Total All or
Xone Bild .

Item Numbers: 12, 13, 14, \5, 16, 17, 18, 19, 20, 71, 22,
\ , £3, 2y, 25, 26, 27, 28, 29, 30, 31, 32, 33,
. are bid as \ Total All or Nons Bid

It has been determined that on a mltiple awvard basis the sgerepgate
price to the Government would be $511,070, On this basis Martin would
receive Avard for items 1, 2, 5, 6 nnd 11, for a total price of $56,740;
end Bterling would receive award for items 3, b, 7, 8, 9, 10 and 12-33,
for a total price of $454,330,

You coutend that by adding the "\l or none"™ language Sterling
qualified its bid in mich a way as to vender it nonresponsive. In this
connection, you cite cur decisions B-174038, December 28, 197L and
B-160173, October 20, 1966, for the prcposition that our Office "has held
mimerous times that ‘all or none' bids such as Sterling's are nonresponsive,”

In B«17407%0 tho solicitation contemplated awsxd of an indafinite
quantity contract for a aingle item, with a gwranteed ninimua quantity
of 624 units and with the Govermment ressrving the right to order up to a
total of 2,000 unite, The low bid includnd tha folloving Iandusge at the
end of tha schedalns :

- MIRIMM QUANTITY (21N gm
MAXTMUM QUARTITY  R000 «90

\ ALL OR JOXE -
Becrls® of the "all or mono® languageitite contracting officer corsidared

the low bid to0 ba conditioned on award of thy maximum quantity of 2,000 units}
+and since only the minimm quantity of 624 was to bo awarded initially, he

yejected the lov bid as nonresponsive., The low bidder assurted that it

intended to suplly whatever quantity the Govermment might arderj and that

the "all or none" langwge was intended to overcoms the eventuality that

the contract might to awarded to moxe than one bidler, Our Office, however,

denied the proteirt stating that the ccatracting officer's interpretation

was not wreascanble ' :
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B ¢ 3-1601731 :ugn, we held that an "all o none cordition”
in a bid pucluqod award of any quantity other than the quantity
set forth in the solicitation, In that cass the I3 callel for
doliveries on an inderfinity quantities basin of an sggregate maxinum
quantity of 2,474,700 tent yole sactionus to four &iffarent desti-

. pAtions, The IFB provided that bidders sould bid on "rexirme’ and
*miniwnom® q,umtitiea for esch of the four mumtim.

!ho_ proulting bidder placed the word “all® 4in both the
maximunm ‘quantity end minimia qaantity colimns for each of tue four
doatinationa, Tho bidder maintained that its bid should be intore
preted as applying to any quantity that the Govarmnment sight actually
order under the JF3, rather than to the maxismum quantity sdvertiased,
Our Offics, however, sgread with thy coatiacting officer snd rejected
mm poution. Wo atateds

' ’**Byimertinathewnrd'm‘mthemdm
quantity column, opposite each of the four destie-
xations shown on Forms 369-1 and 309-2, you stated,
in effect, that you waire bidding upon th;t*d-nnite
nuvbey of units specified in the preveding "Quantity
‘(.ll;n.\linr of Units)"” colun for each of the installations

\Y \ .“

L

You 'contend that the reasoning of the above ocited caves spplies:

squally ¢o the instant cass, You maintain that Sterling's un of the
"all or noae" language, particularly tde use o the phrase "are bLid
as & total," indicates ’ that Sterling was bidding on the exacl quantity
sat forth in the "antity»htmtod" colum for sach of the 33 itews
rather thin on @ "requiremants" basis, Thus, you conclude that
Bteruna'- bid wou nonresponsive to the Govermnt'l need for a

"requiremants® contirnot.

Additi.onnuy, you mintun.tba‘b at the very least the "all or
nons™ language rendsred Bterling's »id amdbigwous as its intent is wot
clear from & reeding of its bid, You than point out that the ambijuity
eannot be c¢xplnined after bid opsning, citing for exaxple 45 Comp, Osn,
800, Eok~5 (1966), You therefore request that Bterling's bid be
rejeotsd as nonresponsive anxd that all 33 items undex the solicitation

be avarded to Martin,

The Comptrcller ooml deou!.onn you odte for the proposition

that Btarling's “all or none” lengusge indicates that it wes bldding
on the wasct gquantities set forth in the sclisdule as the estixated

quantity for sach of the 33 Ltems, yathar than on a requiremsnta
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balls, are dutiua\ujhahh from the prucnt ocale, In the pro-
curemnnts involved in those decisions only cne item was being
procured ard paximum and minimm quantities were lmiﬁod in the
solicitation, This, when the bidders stated "all or none" it was
Yeasoneble to conf.\lud.n that they intendsd to bid o only the max-
imun quantity uponiﬁ.od.

In the munt‘ uouum.m, however, no “maxizan” aod/or
"alntmm" limitaticns ars stated, Furthermors, ssction D of the
solicitation reada :\n relevent parts:

# (% bids vﬂ.'l.\bo evaluated on the basis of
advantages oxr disadventages to the Govermment that
might result mm zaking wore than one award
(multiple awards)., # # # individual ewards will
be for items and: cmblnationa wr itens which
Teoult in the lovest o megata price # ¥ @ , {Under=

'scoring supplied.)

Thus, the molicitation clearly inlicated that any of the 33
items in the schedule might be grouped together and avarded to
one or more bidders in 'wvhichever grouping would be most admugoou
to thw Goverment,

Xt 4s our opinion that whén Bterling's bid £4s vievod in 1ight
of tha foregoing section, it muat ressonably be interprated to
stipulate that award would be mccepted only on items 1, 2, 5, 6, and
11 as o grousi; on dtems 3, 4, 7, 8, 9 and 10 as a group; and on Ltems
A2 through 3., a8 & group} t\nd that avard of individual items ox any
othar combina’ion of items would not be acceplable. We 40 not believe
that tho bid is rensonably susceptibln of any other interpretation
and to construe the qualifications as ralating to item quantities rather
than to groups of items 48 4in our view unmeasomable., By listing the
itema in the schadule in gyoups the bidder's intsat is clear,

You also contend that Sterling may not be a yrespoinible bidder
within the muaning of Seoction 1, Fart 9, of the Arved Bervices Proe

- evrement Regulation. You maintain it 1- likely that Bterling will

ot be able to obtain many of the ingredients necessary Tor satisfactory
parformance, and that the Goverresmnt will be forcsd to alter its plamnned
saus in order to acoommodats Bterling's inability t0 pexforwm,

“In thir ocoanection, a preaward suxrvey of Sterling was conducted
by the cogrisant Nefense Contract Administration Service office and

ohe .
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sn Affirmative recosmendation made in & report da'ed March 7, 1973.
On the basis of that report, which our Office has examined, the
ocontraoting officer datermined that Sterling was a responsible
prospective contractor, - Our Office has consistantly held that
quastions conocerning ths qualifications of a prospective contractor
are primarily for resolution by the administrative oflicers concerned,
In the absence vf & showing of bad fuith or arbitxary or capricious’
sction, rr lack of any reasorable basis for the determimation, we are
not Juatified 4n objecting to, or substituting ocur judgment for a

Gatermination sade 0n this question by an sdainistrative agency. BSee

49 Coup. Oen. 553 (1970); B-175922, October 17, 1972. Since no such
shovwing has been made, we £ind nn legal basias for overtwrning the
agency's determination that Stexling is a responaible prospective
contractor, '

'.On the basis of the foregoing, your protest is denied,
Sincerely yours,

PAUL G, DEMBLING

\For the Comptroller Genersl
of the United Btates
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