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The Jlonornble
The Beevetury of the Army

Dzar Mr. eeretarys

Ve vefer to correspondence from the attorneys for Celdwinellrne
Haailton Corporvition (BLU), royesting our opindon o4 Yo wachhoy ine
Neshville Idstrict gineer and the Kanass City Rlstriet Disincer,
Unitcd Gtates Ayvay Corna of Innineers, nay, as repreceatatives of the
Governnient, legndly enter into nomtion aireements with L7uf and Lhe
Allig-Canlners Corporation (AC). %he matter vas the mwbdject of o
report deted Jonuayy 3%, 1973, fron the General Counsel, Gffice of
thz Cuicef of Inginceors,

PIM was ovarded contract Ko. DAGIHIAG8«0-0131 on Laril 15, 1058,
by the Distriet Inpineer, Ranang CLiy Distyict, Coypa of Luiincors,
Yensas City, Missourl. 'Whe coutract required the dendsm, nanwiuctwre,
end dclivery of gl hi2,i00ehp, hydraulie slent-type purp turbincs and
other ninsceilancous itcns and serviees for the Framan Pan end Diccrvoly
Froject (Tommerly the Keysinger Dluff Reservoir Project). Uson receipt
of the contract wwnad, B procecded vith perforvmance.

£ ven also awarded contract Mo, DAGIG2-T0-0=0012 an fupwst 10,
3959, by the Kashville District, Corps of Engineers, lozhville, Tene
negsce. The eontract reawlrael the design, nanufactire, end delavery
of one 93,C00~hn. hydroulic turnine and other rdacellancous itens wad
gevvicon for the Ianrel Froilect. The supnlics end scervices to be pros
vided under the contract were divided into two schedulca. Upon anrd
of tuhe contract, only schedule I vag releaced for periomance anid BLI
procecded to perfoma in accoxdence therewith,

PIY im a whiolly owvned subaidiary of Armour and Commpany and on
July 6, 1971, Armour cnd Compuy publicly announced thot it wea closing
160 Daldvinelirosllamilton Industriel Douipmert plant ot Ydiystone,
Peunsylvania. Tae plant cloaing effectively took plasc on April 30,
193, ot which ¢time all manufacturing operations ceased. S
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Between tho date of amouncerent of the closing and the ef{leqtive
date of such cloning, RLM sold all of iis Industrinl Lgmirsment Diviaion'a
real estate, maehinery and praoduet ldnen, Tha W hydraulle tuvbine and
valve produat line vag sold on Ostober 70, 197, to ta Austrien corporfe
tion. 'the nssets Included in this particular salca sarecment did not
include any backloy word; or work-invproacas, BUI 2otained respomsibility
for cumpletion of perfomance of all contracts in buchlog end for all
excewted contreaty atill In varronty. ULoth controsts mentioned cbove
wore among thoze in DIM'a backloz waleh yrequired covpletion of performance,

Ag of the effective date of tho plant closing, BUL hal subatantinlly
comleted performmuice under contract ~0131, Beohedule T of cetraet 0012
had been ecoamloied end notice to proceed with mchiedule IT had bicen riocelved,
(In thin coaomectdon, ene B-17H314%, fpelld 6, 1072,) %o nanure ccabinuity
of perforvanco atter the plant cloainz, NIN subcontrasted itn coanlete
acope of perfonymee oblipations (exeept for desinn remneasibility under
«0131) and the ensuption of oll texmas, conditiona, oblications rail liabile
itica of B under thepe contrasts to AC, DL transferrad to A £ll of its
spacinl assety that in eny vay pertained to the porfomanice of the above
contracts and not alrcady possessed by 41,

A novution agreement eionz BLM, AC and the Unitel Stutes Govexnmenk,

l in ncooxmlenco with tho providican of ceetion XVI, port 4, of Lho Armed
fervices Frovurcrent Renulotion (ASIR) $0 the deatie of both N7H and AC.
Peportedly, on Awmst 24, 1972, Colaned Ve Re Noevdham of thie Kansas Clty
Dictriet, Corps of Engincers, advised DL by telentione that the Dintrict
had decided thut there wero sulficiont advantazen to the Governent to
varrent requesting our Office to ronder & decision with reopeet to the
lezality of entering into such a novation ngreement,

DL contends that the proposed novatic:y earecrent will be to the:
Goverament'a advantese for several rensons emong which arce the follovs!
ingy AC 1o o hiphly qualified contractor and the ouly yemalning proe
dueey of hydraunlic turbines in the United Statesj the Govvrnment’ sould
have direct contoet with the controetor perioraing the work; BIdi's povent
connny, which 45 hot now responaible fox perfomamce of the contraet,
vould be willing to qot as puarantor under the novation ngrecrment; and
certain of the varrenty rights which will expire prior to aompletion of .
the projeets would e extendeds Furthemmow:, BLU arjues that t)he novation
agrecement ray be legally consurmanted, notwvluhatanding <he provisions of
the MmtisAzsignment Act, L1 U 8,0, 15, bezause (1) its award of subeone
tracto to AC was an involuntary essisameat oid, therefore, not prohibited,
.elting several cowrt cases, and (2) ASTR 25-402(a) provides that the Gove
errment may recommize a third paity as the sucecasoy in Interest to &
Covernuent, contract where the thiid perty'n Interest io incidental to tho
transfer of "# # # all that part of the ccoatractor's asscts involved in

the pevformance of the coatract.”
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It 40 the Corpa' position that the proposed novation agreement
would be contrary to the AntiepAzsienment Act nolvithstanding the cxeepe
tion provided in the cited resulatinn because AC's intorcet in the cone
tracts vould not bg incidental to tyansfor of "# # # pll that part of
the contrastor's aszsets involved in the performance of the contracte”
In this connection, it 4o pointed out thut the bulk of the essets of
the product linecs vas sold to the fiuztrian corvoration gnd not to AC.
However, we underatand that the Corpa in not otherwise ovmosed to a
novation end, in fact, recomizes that it wouldl be advanicmeous to
the Government in certain reapecis, Vle agree with the Corps' position,

The Mmti=Assipnment Act, with certuin exceptions, deolarns void
the aasipmnient by o contractor o on intcrent in a contraci pa fur ug
the United Cootes is concemed, llsviever, in 32 Coaspe Gone 227, @23
(1952) . we otuted thates '

Mmile scotion 3737, Ravieed Statutea [Ehe Anti-Assignment
hat] proutvits the transfer of contracts with the Unitcdl ftutcs,
it has been held that thio scetion 4s intended for tiie protes-
tion of the Covernment vidch may treat a contract os Armulled
by an vssiginent or recoznize the ansiprmeont os the circumstunces
in a particular casc moy wurront, ¥ # %"

With regard to the provision in AGPR 26-400, concerning the tronnfer
of ascets, ve stated in P-173331, fugust 19, 1971, as follovas .

"The dovernment is generally not so rmeh dntercsted 4n
what assets are transferrcd, or in what mavner the ironsfer
of proporty er interest thorein is acconlished, the rnain
concern of tho axsenecy concerncd being wacther the nev enne
traztor in in fust o suceessor in intereat to the Covernwonth
contract end whether the novation egreement is consistent with
the Govermuent's interost, # 4 &V '

Accordingly, it 1s our opinion that the desired novntion yould he
in contraventich of 4l V,.S,C. 15. Illsircver, chould 1t be dclermined that
the best intcrests of tho Government require that the novation egrecnent
o epnroved, ouwr Office would intcipoase no ohjection to cuch a proper
- exercisoe of cdainigtrative discretion to recognize the anolgnment.

gincercly yours,
R.F.KELLER

x | paputy " Coptroller General
of the United Btates
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