coMMROLLERTITREIAL OF THE UNITED STATES
S }\'\"' .\’ ';'::;, WASHINGTONM, D.C, M43

B~178360 4%ct-.cn:,em- 31, 1973

Tha Honorable Rowlimnd ¥, Kirks, Divactor
Adninistrative Office of tha
United {itates Courts

Lsexr Mr. Kirks:

Your Jotter of April 2, 1973, with attaclnents, requests cur
dacislon as’to whathoxr appropriativas containad in tha annual “Judiciory
Appropriation Act" for "travsl and mis:ellantous expenses not otharvice
provided for, incurrad by tho judiciary," are availablo to pay certain
litigation costs, and attornays feen, 1uaurred in rcpreaenting or .
defending Pederal judges and okhar Folderal jwlicial officors or entities
in tha circunstanceas considered below, Ve havae had saveral diacuasions
concerning this matter with noanbsrs of your staff,

A large, and still growing, nubar uf caves have been brought
tgaingt individual judges, diotrict courts, and judicial councils and
againgt & variety o. judicirl officers, including refecreee in bank-
ruptey, clerlha, United States repiorrates, public defenders, court
exscutives, officera of the Mludnigtrative Office of the Unitced Stateo
Courts and forcmen of juries, Ve understeal that tho coses crusing the
ooot concern involve judpes sued, iu thueir officizl capacity, by a
patitioner or by the Unitud Statos scoking a writ of nandanus pursusat
to Mula 21 of the Federal Rules of Appollata 'rozedure (FRAP) end
28 U.S8.C. 1651, collaterclly attacking the ‘udgea’ rulings in oripinal
actions, &oe, for cuamiln, Colnrava v, Hattin, 41 LW 5025 (Juna 21, 197)),
and United Rtaten v. Furpuson, 448 F.2d. 209 (1971), TYour Gencral Counscl,
in & renoraasuua dated Yebruary 9, 1973, to th~ Usputy Director of your
Offico otatad}

"Surely it would be unconociocaable to expect
judgen and courts ocuud in thelr officiol :apreltica
t.o support the defeonse by private contributiors of
tha judpos, It would bou equally unconsefunadbla for
a juipe to have to rcly on tlie attorney of a private
litigent to represent bim and to pay the cunaidﬂrabln
coat of tranacription, printing and tha u.NOtua) g
‘traval involvad in on appecl on bahalf of the court
being suad," .
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Tha peneral qucstion you vaisa, as statod in youx lottex, s as
followss :

whon a Pederal judge or other judicia) officer is
suad in his official capacity and repvesantation iy fur-
nished by privata counsel on rsquest, rathor than by tha
Department of Justica (pursuant to 28 \I,6,0, 316-519,
547(2)), can tha expences of litipation Lie psoid by tha
Aduiniatrative Office of tho Unitod Statas Courts from
the Travel and }Miscellaneous Expensas appropriation of
tha Judiciary Appropriation Act?"

In addition, you asl the followinu spacific questionuw with rtcpect
to ths vepresentation of judicial officexs:

"(1) If ws can opply tha Judiciary Appropriations to payment
of litigetion nosts in some cased involving judicial officevs,
vhat spacific categories of coses are iwvolvadt

"(2) 1In addition to general litigatfon conts, would it ba per-
migaible to pay n mininal fec to an attoraney yeprosenting a
Judge, court, judicial officer, judicial councll, ote.,, whave
gratutious respresentation i3 not othoywise availabla?

“(3) If the Judiciosry Appropriation 1s not availsble for
paynent of conte described in questions )\ and 2 nbove, is there
any other sourca of prymant whare sorvicos of counsel furnished
by the Departnont nf Justice ara not available eithar because

- of a conflict of Intorest, or for any othor valid reason?

* "{4) tlould tho saua angwers to the abeve quastions apply to
suita againot Pedaral public defendors oppointed purouent to
18 ¥.8.C. MOOG(h) vhom the Dopartment has previously declined to
represent becoause of the inhersnt conflict of interost inwelved?"

Thu gonersl rule ia that, in the abaonce of ppecific statutory

. authority fdr departnents and establishmente of the Goverrrmont to

vanort to litigation in tha courtas in tho parformonce of the duties
and reoprasibllities with which they are charped, it 4s tho duty of
the Attormney Goperal, as chief low officar of the Governtwnt, to
dnstltute, prosacute and dofend actione in behalf of tha United Btuates
in mattors involving court prococdings and to defray the necassary
expasnnas incideont theroto from appropriations of the Departnint of
Justien yathar than fron approprictions of the administrativa office .
which may be involved in the proceedings, ~fza 44 Cowp. Gen. 463 (19065)

" ond ‘46 1d. 98 (19G6). '
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In a datter to you of Januwry 31, 1973, tha Yormur Attornay OGsaaval,
Richard G, Kleindicoat, set forvh thoa circumstancas under, which tba :
oopartuont of Justica (Doportcont) will cspusae tha burden'of rapressnting
Judicial officoxs, ¥Fivast, ho stated, tho Lepartment will provids vepre-
sentation whorw tha acte vhich are tha bawdiy of the sult sre withia the
écope of tha defendant officer's suthority and wvhere the oaly relief
sought ie noney damagas against the dofondont personally, It is his
position, howaver, that wheu representation is raquested in collataral
proceadingn which arv in the natura of appealn to overturn & decision
of the judicial officer rendered in favor of ons party or anothor, and
the Goverment 1s net a pavty to the litigation, the riault of tha
Vepartnent's furnishing represcntation in such a situation amounts to
the Dopartwent's defonding tha position of one or the othar privatw
litigante. The formar Attornoy Ceunerszl further stated that:

- "In our view, when no parconnl relief {s seught
cgainat, the judicial officer, such officar is no wora
in nevd of a parsonal dofensy than he would be 1f an
eppeal wora takun from any of hia appeslsbls rulings,
Hor is there any impropriety in counsal for one of tha
privato litigants repraventing the judicial officer, es
1f he wvera defending aa appaal frow tha officer's ruvling." -

Accordingly, ths Dapartoemt will not provide rapresentatice in such
casas. \nexw a collateral sult syainat a judiciol officex in the
nature of an appenl also eacks paveonal danages apoinat the officer, tha
Departmant intende to evaluate the nature of the clain 0 deterrdne U
the nomey clain o £rivolous gnd mike its raprecsntation declsions on
_that hasis, '

" -
--

Tho formar Attorney Genoral statod that tha Deparitnant cannot
furnish rapregsentacion to a judicial officer fn 4 oltuation whore the
Depavrtnent's jntorcots collide with thods of the judicinl officar, auch
as in a miwdacwg actdon instituted apainst a judge by the Daparcmant,

| ;Be further ctated that the Dapaxtrent could mot furnish a special

attorney in thogs cases where it could not on its own reprasant tha
Judicial officar.

In . addition, he stated, howevar, that tlw Dapartnent will £4{ls
axicus statementos in zny typs cass whore it will be helpful to tha
_eourt to lnow the Goverrmaut's pueition or for a valatdvely inpartisl
" statenent of vhat the law Lv or should bs. The forxrmer Attornay Ganaral
atated that whonaver the Depurtreaat furnishas an attornay to'represount
. & Judicial officer, it uill boar the costs attendoant to tha ropresantations
Lowavar, ha concluded that tha Departuent caunot boar the coats of Mti-
* gation or the foes of privata counsal rataioed LY o judiecial officerw, - -
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Ve have beon iniprmally advised by nexbars of your staff “hat fu
thosa sftuaticns, vhere judicial officaxe have felt that rapresentation
was requivad, local Liar aszocfations wore fraquently ssked to provide
attorneys vithout cotpensation end that tha aospenscs of sush wepreson=
tution, including in coma casas attorneys:fecs, Liad t9 ba borns by tha
Judicial officers or thoir attornoys or by tha har associsticus, .

In his mesorandun your Couersl Counsel points out that whiln meny
of the canss invelving tia procediva of suing a judicial officor to tost
collaterally a Jogal iosue arfoing oyt of the ovipival l{vdigation ars
frivelous, aome=-puch as Colgrova y, Dattiu, puprs., testing the convti-
tutionzlity and legolity of a local rale of court (einilay to thay
adoptod by a najority of the Federal Jistrict covxrts) providing for a .
six~penbary juvy in civil cojes--involva basie end novel issuss. Moxcover,
It ia your OfYica's position that oven whare tha suit iw frivolous, some
pro fornms sulrsissdon chould he meda to tha court, Az we understend i,
Bach a subricaion s not nccassarily requived to protect the judicial
officer 4n tha Courts of Appeals, ciuce Rule 21 of FTAP provides that
tha follure of an officev to eppoar will rot recult in his losing by
defanlt) hovsir, in the abaence of an appearance Lo tha Courte of Appeals,
the judicial ofifcor 1a procluled by the epplicabla rulas fxom appanling
an advevso decision to the Suprerma Couxrt of the United States, In Lhis
connectdon we puggest your Office may vich to ceausidor proposing a chanse
in the eppliceble Tulas whidch vill allow an appual to the Supraze Couxt
by & juldiclal officor~defandant vithout tihe necessity of an sppesrance
in ths Court of Appeals,

" in oumvary, thoero sre numarous casas in which judiciel officers are
being zund dn thelr officlal copacities as to which tte Lapartzent of
Justica, for m varicty of reasvns, h=s deternined that it will, or can,
aot provide vipraseatation, Hhile your Offico agrean that mnny of thcse
suits are frivoloun, it has deturzinad thut sones sort of defonse—
frequantly Anvolving nerely a pro forma subridsoion to tha Court of Appedls: -
Is neccsoary in aloopt avery casa, Thus, you ask our vicws as to tha
avallabilicy of appropridtions rade to the judiclary ¢o pay tha coute of
ualing & pro fovma cppescance in thers casen, oud of attoyncys fza3o in
-thosa casns=-wnich wo have beon inforanlly advisoed will Le few in nusbex~—
vivieh will esetuplly requicra tha Forsoanl eppeavanco of counasel for the
Judieinl oflicers whora gratuitous represontation is not evailadblo,

. -As noted above, under the provisions of 28 U.5.C, 516319 and

exeept as othervwisa cuthorized by law, the conduct and supurvision of
litigation 1u vhieh tho Unitad Statan, cu agency or officer chereot

ia & porty {u ressrved to the Uspartmout of Justica under the dirxeztion
of tha Attorney Gensrale Accordingly, whonover a judicial officer, actiny
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fn the scope of his official duties, 13 nusad as dofendant, the Attorney
Coneral should Lis requeasted to provide rcyressatation fer such official,
(Of coures, a requost nead not be made in thoas cateporios of cases—

_ such as thooo in which tho Deparxtment of Justice has instituted a wandanus

“““aetion against a judiciel officer~~ao to which tha Attorney Goneral has

staved v wi{ll not provide such rapresentation,) Also, 5 U.;.C, 3106
contuius a restriction on thu caploymiut of atzoricys or couassl, for

tha conduct of litipation in which tuo United Stutus, an agency or
exployen thareof, is a party, but this restriction is dircctad to the

heade of axocucive and nllitary dopartments and deos not restrint the right
of the judiclary to +m~ploy atiorneys for tha conduct of litigation,

It 1a clear, hovever, that if wa wore to hold that the judiciary's
appropriations are not availebls Lo pay tha corts of providing a dJdafenss,
with ruspect to a cage in vhich the Aittorney General declines for any valid
reason to pyovide represcutation, such dafeuss, evon though it 1nvolves
defending sctdonu trken by Fedoral suployena in thé porial couras of thelr
business, night have to be barnu by the dafundanta, It is woil osteblished
that vhare an officar of thu United States 1s suad becausa of sone officlal
act done in the discharge of an offi{rial duty the expensas of defaunding the
sult should bu boyno by tha Usitad Stator; Hee lhonigoberp v, Hunter,

306 l“o S"PPQ 1351.. 1363 (HODO uﬂ!. 1970) and 6 Co:.p. Gml. 21’. (IUEU,Q Altm.
wa noto that uuder Pule 21 of FRAP judpen are easitled, but not raquired,

to appear dn court in nanderus and prohibiticn procsecdinpe (as wall as other
extraordinary writ proccedings) and it would be burdensona to require that
the crpenses of ouch appearancas, when 1wade in the Lust futerest of tne
Unitod Statos, be borre by the Juliclul officers involved. Horeowur,

the preonent situation involver having the Attovney Genural, &n officfal of
the Lxccutive Y¥ranch of the Covernmant, detsrrdne whather &and to what
oxtunt wexhers of incticutions of a coordizwte branch of the Covernuent,

the Judiciary, are to ba vaprosonted {w litigetion do which thcy ars nacad
ae dcfcudante or regyoadents,

Vith thene factors in wind, aad asubjecc ro the qualificutions lieccd
below, it 18 our vicw that tha above cited puruvisioas of lav would not
preciude tho use of judiclary appropriations to pay tha coste of litipation
including mininal feun to private attovneya—-Lf vau datervuino the uso of
privaty attorneya is necassosy-~in thosa casou wiere it is dutarcined
~that 4t ie in'the bunt Lnterent of thu United utator and necessary to carvy
out tha purposes of the Pedercl judiclary'o oppropriations for ths judiciol
officer or body to be deafonded or xepresentad ia thut litigntion, and
tha Departmont ¢f Justice has declined to prvovida revrescutacion. JIu con-
ngction vith tho nmetter gunerally cospara 42 Comp. Gen. 595 (1963), in
wvhich litigatfon costs incurred incident fo a trisl between privatu particas
were authnrired to be roivbuvned to private attorneys defending e private
party whore tha Unftod States, though not a party in the caeo Lad a bmne-,
ficiul iutarost in its outcova,

)
L]

——— ¢ & ——



E-178360

Our approval aof ths payweat of litipation costs including wmini
astorney'o faew. where gratuitous yeprossntotion o not availuble s
suhject to tuvo furthor qualifications, PYirat, your Office should, at
Wue firvat appropriate opportunity, adviss fully the gppropriata logis-
lative and appxopriations cozmittacs of zhe Congress of your plons aad
tLa eutinated eoat tharecof,

besund, wo atrongly fecel that tha decioion in each case ag to the
neceoaity for and the ansunt of represcntation vequired, 1£f eny, should
be mwla by soovone othoer than tha dafondant or recpondene (Ledey the
Judictial vffiecur or entity involvad) 4n that casa, !In othar words, va
do nol {c3) that the doteruination as to vhather a (efcnse of a jullicial
of flcar's ruling or a judicial body'n rula £3 §n the beot intevest of
the Luited Stecss and necousary to crrry out tha functions of tha judictary,
ghould 1 made by tha Judiciel officer or body concarned, Cuch an fnia- -
peadent deterninztion radn by your Office would be desiyned to asaura, to
tho extunt poosible, that appropriated funds Are uvud only to tha extent
neenssary to rrotsct the judicisry's interest in the outconz of tha sube
Jeet litdyntion, rathor than the judicial officer's perzonal fnterent in
haviny Lic daedgdoa uphold, eod that asuch fyunds are not used, in effect,
waraly to defond a private litigent's position whare, ns is the case in ..
meat anpeals of judicial rulings, tha judiciuxy and the United Scstcs liava
no resl fatorast Lo the outcos of tho appeal,

Yueh of the a=na veaacning uced elova nay be applicd with xespect to -
Fedoval publle defenders vho sre rppolunted pursuant to thae Criminel Justice
Act, zs mmerdad, 18 U,8,C¢ 3J06A(L), vho arv csund for activitica unucy-

.taken withir, tha acope of thair Juyles, ‘The Lopoartnent of Justice hiuo

doclined to voprazont thosae defomlers becausz of the inhereat conllict of
intorest involved, Hanee, 4o the aboeconca of veyw uvailubility of approjri-
ated funca foy thelr dafcuege, such defenar vould have to bo undoartaken,
ovt of the puliic defonitor-dufandant’s om private resources. %o under-
otund that it 2 vour fatention theat the dalenue of tho publig dufendors
will be handice for the roat part by othur publlic dofanders.

tppropristions for tha public defender porvice,-undor 18 U.8,C, 3000A(L)
£vo available (9 ey the nacewusgory codnts of litiration undartaken hy the
Puelildc Defendes Barvies, Va beliavo thet such eppropriuvcions are unico
evailoble to pay litliasica costa (fncluding nioiral attoracy's faen wiore
otnor public Jdetendors are not availiblo for such purpoze) iucurred in
defendlag cetions undertalien within the scoye of the official duties of

.publdic defendecre whara cuch dafance 18 considered &g nccessury for
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carrying out tha purposes of the appropriationa and in tha best int;uru:
of tha United States, Nonetholess, as in the cass above, we feal that
the Congreas ghould ba advisad of tha proposed uss of appropriate finds,

. Bincervly youxs,
(SIGNED) ELMER B, STAATS

Comptreller General .
of the United States

R

L]
[} - - m— A p—— -





