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$-178171 . Hay 31, 1973 36

D.B.H.,*lncorpornt-d
216 Harweck Drive
8. a2 Antonio, Tavas 78213

Attentfont HMr, D. B, Wurrybach
Prasident
Gentlemeny ’
. . . <%

Reference 4o made to your talegvam of March 12, 1973, and
subsaquent correspondence protesting the rejection of your bid
under Invitation f£or Bids (I1FB) DACA63+73-B-0048, iasued .
February 6, 1973, hy the Department of the Army, Office of the
District Engineer, {ort Worth District, Sorps of Engineers,
Fort Worth, Texas,

Tha subject IFB solicitad bide to remodsl bathrooms at Harris
Heights, Fort Sam Houaton, San Antonio, Texay, The racord states
that oince it was uncertain whether there wern sufficient funds
for all tha ‘work desfred, the bidding schedule was so constituted
a8 to request blde on a Baso Bid and six deduatives. Priov tov
bid opening, funds available for the project weru recorded in the
amount of §$309,682,

The evaluation claiude provided that the low bidder would be
the one offoring the low aggregaty amount for ‘he Bawe Bid, plus
or minus those additive or deductive bid itema providing the
most features of work within the funds determined by tlia Govern-
ment to be availeble bafore bid opening, ‘

ﬁpon the opening of hids at 2:00 p,m, on Harch 6.'19?3. it
was noted that all Baso Bids exceeded the funds available, After
subtracting Deductive No. 1, it wae again determined that po bid-

der was within the funds available. Consequently, Oeductive No, 2

was then subtracted, leaving your firm as the low bidder at
$278,276, followed by Wardroup and Associates &t $278,711, and
Robert L, Guyler Company at $283,829, 1t was then observed that
after subtracting Deductive No, 2, there remained some $31,4006
batweren the low bid and the available funds., Prior to a study
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of Amsndment No, 0001, it is peported {hat an erronsous assumption
was made that deductives could bs skipped rather than be taken in
progression, and it was anpounced that o preliminary evaluation
baved on the Base Bid luss Dedyctives Hos, | and & indicated a
bidder status of D,E,M, at $297,702, Wardroup at $300,711, and
Cuylexr at $300,878, Sublequentlvo 2 datailed perusal of Armed
Services Procurenent Regulation (ASPR) 2¢201(b)(x1{) and the pro-
visions on complation and anticipated delay sst out in Amendment
¥o, 0001 indicated that the skipping of dsductives was praciuded,
with a consequential detarmination that a proper avaluation must
be on the Bose Bid lass Deductives Ros, 1 and 2, Therefore, your
firm was veportedly evaluated low on that basis, .

1t was noted hovevar, that your bid failsZ to acknowladge
reteipt, prior to bid opening, of Anendment No, 001 iesued on
!cbruary 23, 1973, It varp determined that pavaral of the changes
in that amendment were materfal and vhat the failurs to acknowl-
sdge recedipt could not be considered a minor irregularity which',
could be waived pursuant to ASPR 2-403(1v)(B), Accordingly, you
were advised by letter of March 8, 19V}, that your bid must be
considered nonresponsive, and it was therefors rejected,

You havs protested that the amendmant fn quastion should not
bo applicable or anforceable in that it was nok harmonious with
the manner in which the schedule required bids to be evaluated
Since it does not state the number of calendar days allowed for
completior when the award i{s to be made ¢n the Base Bid less
Daductiver Hos, 1 and 4,

You further contend that the provtslonl of Amendment Ho, 0001
would have no effect or marely a trivial elfect on the price of
the procurunent, and since tho relative standing of the bidders
would not ¥t affected, the failure of the contracting officer to
receiva an ccknowledgment prior to bid opening of your receipt of
the amendmunt should bs waivad undar ASPR 2-605(1v)(B),

Finally, you have submitted evidence that you did acknowledge
receipt of the anendment prior to bid opening in the form of a
copy of a Western Union telegran bearing a tine stonp of 10340 a,mn,
on Harch 6, 1073, which was purportedly submitted three hours and
twenty minutas prior to bid opening, You contund that thare i{s no
obligation that the Governwant racefve the acknowladgwent prior to
bid opening as long as the bidder effocts an ac\: of acknowledguwent
prior to bid opaning, You maintain that the instructions to bidders
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provided in Standard Yorm 22, which was inclwded {n the Lid
packapge, do nwot mention that the vulas partaining to late bids,
sodificaticns and withdvawals of bide should also apply to the
‘icknowledgment of amendmonts,

Vith regard to your alligation that tha evaluation of tha

amandment on the basis of a Base Bid leas Deductivea Nos, | and

& would bs at variance with the svaluation procedure stipuloted
in the IB, thy contracting apency agrees with you and, as notwd
above, stipulates that the propar svaluation wethod s the Basy
Bid leas Deductives Nos, 1 and R, In view theveoZ, it would

appear.that this alement of your protost has bacome moot snd 1s
not relavant to our consideration of the meriis of the basic

ground of your protest,

* ASPR 2-405(4v)(d) P;?lltl the waiver of the tailurc of a

“bidder to acknowledgo receipt of an amendment if the amandment ',

viearly would have no affect or merely a triviul or negligible

.

Ne note that thae subject IFB, prior (o azendmsnt, vequired
conplotion of the work pot later than 390 calendar days aftar
recoipt by the contractor of a notice ko proceed, Amcndnent llo,
0001, huvvever, on the basis of the specified evaluation (Nas2 Bid
legs Deductives Nos, 1 and 2), would require delivery of the vnits
ready for uss not later than 33/) calendar days after receipt of &
notico to procesd, X

Inasmich a8 the tice ol performance was shortennd by 60 dn‘y_a,
we are unable vo conclude that this revision did not affoct delivery,
and therefore we must regard thn amendment as material, Sae B-171169,
Harch 10, 1971, 1n connection 'with the shortened delivery peariod,
the amendnsnt also roquired licuidatad damages at §205 for such day
Yayond 330 calendar days by which completion was unexcusably delayed,
Therafore,’ the acceptance of your bid on the basis of a 390 day
complation period would have been prajudicial to otiier hidders who
ware bidding on the basis of tha amended delivery parind, and who
weras wtpoosing themselves to the possible penalty for each day delivery
wis dalayed beyond 330 days, Inasmuch as we have deternined thesn
proviaions of the amendment to be wmaterial, we do not consider it
nesessary to consider any of the other changes mads tharein,

The contrasting offficer states that he has no reason to bulieve
that your telegram was not filed with Western Union at 10t40 a,.m,

on March €, 1973, ac indicated on the confirmation copy, In thisg
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regard, your attention is directed to Faragraph 7 of Etandard Forx 12,
Instructions to Bidders, which was included in the IFY,  While Para-
graph 7 ic stated in terms of late bidp and modificativns or withe
dravals theraof, am| does not specifically refer to amsndments,
inasmuch as ths subject amsndwent materially charyed the IFB pro-
viciors, wa are unable to consider a timeLy acknowledgmant of

veceipt of the amendient to be anything less than a modification of
your previously subuaitted bid, and the requirementy of that paragraph
are for application,

Pavagraph 7 raquif%l that bid modifications vraceivsd after the
ox’st time set for opening of bids will not be considerci unless
(whera subuitted by te)egran) it is determined by tha Governmnt
that the latse receipt was due solely vo mishand\ing+'by the Govern-
want after recaipt at the Government fuatallation. The mere act of
schnowledgment by a bidder before bid opening wi)l not suffice,’,

The achnowledgmant must be recalved by the agency by the time sat
for bid opening, In any event, bidders vere also specifically varned
by Paragraph 9 of ths IFl}, and by the amendwent, that failure to
tinaly acknowledge all anendments may causs the rejection of the bid.

The record states that your telegraphic amendment acknowledpovint
was voceived at 4348 p.w, on March 7, 1973, Prior to rejection of
your bid, an investigation was made it was determined that no
telagram wvas delivoved hy Western Unfon fron your £irm on Harch 6,
1973, Ly talephone or any other method ri delivery, The record
reveale that an attanpt was made to obtuin i{nformatfon from Western
Union aa to how your telegram was dispatched, but that Western Union
roefused to discloke information to anyone but the sendur,

In.view thereof, the racord is devoid of any tangible avidence
which wsuld enable us to determine that thae late receipt was due to
mishandling on the part of the Government nfter racaipt at the
Governnent installation, as requirad by the referenced provision of
Standard Yorm 22 in ordar for your telegraphicd acknowledgment to bae
eligible for consideration,

Accordingly, your protest {u denied,
Sincersly yours,

PAUL G, PEMBLING

. .R?ﬁ'n's? Comptrollnr General
of the Unfted States





