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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20348
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B-~177990 " May 29, 1973

Radiation Syscems, Incorporataed
1399 Willow Road
‘Henlo Park, California 94025

Attentiont He¢, O, B, Hanea
Diresctor

Gantlemony

Refernnce is made to your lattars of Pebruary 6 and
April 9, 1973, protesting against the award of a contract
to another concern under invitation for bido No. F42650-
73-B-20081, {issued on November 29, 1972, by Opgden Alr
Materiel Area, Hill Aix Forco Base, Utah, Althoupgh it
may appoar that your protest was untimely under our Interin
Bid Protest Procedvres and Standards (4 CFR 20,2(a)) be~
cause not filed within ffve dayo of the bid oponing, we
have concluded that it wap filed withirn fiva days after the
basis foxr the protast was known and ia, therefore, timely.

Bide were solicited for a telometry (TH) eystom with
certain velated services and data ({tema 1, 1A, 1B and 1C),
The Goverument epecificelly reserved the right not to make
an award for item 1B, Bida wvere openaed on January 18, 1973,

' and of.-eight bhido roceived, the four lowast bids are ns
follownt
EMR Telemetry $341,000
Hughes Alvcraft Company 374,000
' Techui Data Latoratics ° 387,000
Radiation Systeno,
Incorporated 392,000 "

™

The inwvitstion purchase description roquested prospac)\
tive contractors to include with the hid a list of all equip=
ment, the equipment pypecifications and integration servicaes’ h\
the biddar proposes to provide, EMR submitted two separase '
bound volumes with its bid. BKach volume referenced the tn- 1%
stant invitation and stated that 1t wasiprepared for this \ N
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invitntion, EMR designated one volume ap its Technical Pro«’
popal and the othey as an Appaendix voluwme, The introduction
section in the Technical Proposal volume containe tha
following statemant

Pyblished equipment apecifications will
be found in the Appendix, All atated
technical apecifications in these docu-~
nenty will be held firm for this procure-
mont,

-

Tho Appendix volume 18 comprised of catalog apecificntion
sheata of ENR and prnposed subcontrectors which giva de-
tails on the components listed in the various soctlons in
the Tachnical Proposal volupa, BSome of the catalog apeci-
fication shoetas of EMR and of tha proposed ascbeontructors
in tha Appendix volume contain the legend, or variation
tharwof, "Specifications ara baped on EMR test proceduras
and are aubject to change without notice,"

You contend that tha astatement in the intyvoduction
pection of EMR's Technical Proposal and the laegends on tha
npecification sheets in EMR's Appendix volume are patenktly
contradictoryi that the two volunaes attached to EMR's bid
muat besconoidored as one document in determining the re.-
nponsiveness of EHUR's bid; and that the atatanent in one
voluma does not as a matter of lav ovarride vhat Is stated
in another voluma, PFurther, you contend that even if the
gtatement in the introduntion seciion of the Tachnical | . \
Proposal might bind EMR insofar ar its own products ara '\’
concerned, the statoemant would not be binding on EMR 4f - \\.
the change in spacifications were thes rasult of a chango
in ocupplies furninhed by aubcontractors, For thase rausons \\\

you urge that EMR's bid wase nonregponsivae, , ‘;\ 3
Tho Air Porce propbnan to accapt EMR's bid on the ﬁ* '

basis that the statcuent in tha introduction scction of ' .

EMR'a Tachnical Proposal volume takes precedance over KA

the "boilor-plate” statementa in ENR's preprinted litexas °\ -
tureé in the Appondix voluma and 1e, thereforae, rtnponaiv&. “;'
\ AN
Both tha Technical Propoasl and the Appandix volunes \
wvere subnitted with EMR'e bid and both refarred to tho )
instant IFB} therefora, i 1in clear that each volume must ;.\ ‘
be conniderad Ao part of EMR'a bid, B-175028, July 10, o
1072, 8ince the Technical Fropoaal volume and the Appendix’ ¥
volume aro complementary, we find that the twvo wmust ba
conniderad as ona document in interpreting KMR's bid, .

49 Comp. Jef- 831 (1970).

\
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We aprea that caken by ftself, the statement that '
spacitications are subject to change without notice
croates doubt concexning the bidder's intention to fur-
nigsh aquipment weeting the vequirements of the apecifi-
cations, He have hald that a bid qualifiod in this mannar
nust be vejected as nonresponsive since tho bidder would
havae an option after award to daviate from the spacifiad

.requivearants, Sea B~150809, June 2, 19606, wheve the

catalop submitted as part of the bid contained a ainilar
statonant,

However, unlike the cited case, EMR's bid 4incladed
the statenent in the Technical Proposal that the opacifi-~
cations will be held firm, vhich, in our opinion, removes
any doubt as to ENMR's intention that may vesult {rom the
legend on EMR'e catalop sheeta that specifications ara
subjent to change without notice, This statenent, incofayv
as EHR 48 concerned, aluo applies to tha spepifications
1iated in the vendors' catalopa {in tho Appendix voluno,
Sincao B} 48 acting in the capacity of a Government prine
contractor, it would boe obligated to furnish the aysten
as describad in the Technical Proposal and attached literature,
ragardlasa of any gubconrtract qualifications, We believe
that the lov bidder does not have the option to deviate
from specifiod requirements as was found to be the caone
in B-1588069, supra, Therusfore, it (s our conclusion that
the intant of LiR's bid, basad upon a vreasonable conatrue- .
tion of 4its ontirec contenkta, 18 not awbiguous or nonrespon-
sive in this respoct. 49 1d, 831 supra.

The nthor cascs cited by you involvad aituations
wvhere the literature furnished by bidders contained speclf.
{c excoptfons tv particular requiramants and we wvore unable
to concluda from tho bid as a whole that it was the bidder's
intent to conform to the aspecifiad raequiroment, aven though
gsome of the bids containad un overall offer to comply with
the apecifications, For this reanon, rhe inatant casa is
distinguishable fronm the casaes citaed by you,

You alse vontend that EMR'ay bid deviastas frow tha
specification roquiremunts in a numbor of othur details,

First, you refar to iten 33 on pape 3-8 of EMR's
Technical Proposal and state that the 4 diract racord and
the 3 direct raproduce anplifiern offerod by ENR do not L
seet the roquivement for 14 rocord and 14 raproduce anpli- o
ffarns 4in :the specifications, You contend that the cosat
diffarence betwaen your bid and ElMR's hld 4is attributable to
eyuipment costs in this area,.
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The Air Porce pointn out that the specifications
require a ninimum of 2 rocord and 2 reproduce applifiora
and that E}IR's bid exceeds this requivemepnt, The Alr
Force states that the aquipnent was descrilad ia the
solicitation in auch a manner as to permit future augmen-
tation but that nowhere in the apecificarions 4is therc a
presant roequivement for 14 record and 14 reproducc anmpli-
fiera, The report rafers to a number of sactiona of the
epecifications which nmust be road togother to arrive at
the wininum requirements, The Alr Force advisea tha? the
coat of additional amplifiers would be betwaan $8,000
and $12,000, vhich is substantially less than the differ-
ence bptwoen EMR's Lid and the nexnt lov bid,

In your letter commenting on Air Force'uv roport you
have quoted paragraph kk of Saction IV of the Purcharne
Descyiption and you urge that the requirement Jor ampli-
fiers 1e awbipguous, You have mada no further comment
on the point that the specifications do not require 1l4
diroct and 14 roproduce amplifiors. You state that the
Alr Yorce's responna does not addresa such problens aa
the power supplios for additional electronica; how the
14 chanwnels of monitoring diasplays enn be used without
14 record and J4 reproduce amplifiers and why the Air
Force would specify a 14 tvrack recorder whan only two
tracke urn to ba utilized, You have attachad o copy of
a quotation you have racoived from Honeywell, Incorporated,
vhich you atate is that conpany's quotation of the minimun
systen requirod by the Purchaase Pescription, (le assume
that you wvish to bring to our attention the inciusion ol
14 direct record amplifievs in Honaywell's quotatiun,

Ve are unable to conclude from your rebuttal that
you have vefuted tho Alxr Force position that soction kk
raad in connection with certain other sections requires
& ninipun of 2 rocord and 2 reproduce amplifiers with
the capability of future expansion, While Honeywell may
have included 1% amplifiors in its quotation, this does
pot eetablinh that number aoc the minimumn spocification ra-
quirenont in view of the Air Force's oxplanation,

. )

Haxt ynu contend that EMR's bid to the mailiitenance
raquirement, itom 1B of the invitation, described in
Section VI nf the Purchant Description, 1i» predicated
on a holiday schndulo which is not authorized sinco page
V<A of ENR'é Tachnlcal Propoasal haa put tha Government on
notice that BMR will not provide any sorvice on Government
workdaya which happun to fall on ENR obnerved holidays,
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It 40 the Air Force's view that EMR's bid was ze~
eponsive to the maintenance requirement, While the Airx
Porce has furnished an explanstion of itm position, this
point ip now moot since the Air Force has elected not to
axeyrcise the option to include the maintenance requirer
ment in thae contract and the iten was not therefore irp-
cluded in the evaluation,

Finally, you contend that HSection 7 of EHR's Teohr
nical Proponal deviates from the requiraenenf, in 8ection
VII of the Purchase Description that the contracter shall
include maintenance and operational manuals For each
pisce of vendor equippent, since BEMR'e proponsal makes no
mention of manualos on.vendor equipnment, On page 7-1 of
its Technical Proposal BMR has offered to provide sub-
systam manuals deecriling the ovarall function and opera-
tion of each subeystem in addition to tho manuals on z2ach
unit of EMR equipment, On pape l-1 of ito Technical
Proponal, EMR has offered to farnish conmplete asubsysten
wanuals illustrating signal end power cable distribution,
and mschanical assembliics for the Airberne Tranamitting

8ystom, the Ground Acquisition Syetem, and the Check Qut '

Bystam, Ve find thut these tvo soctions of EMR's Tech-
nical Proposal cbligate ELR to furnish manuals sn the
subsystoms regardless of whethnr it is EMR equipnent or
vandor cquipment, '

Por the foregoing reanons, your protest is denied,

Sincerely yours,

Paul G, Dozbling

For tho Comptroller General
of the United States
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