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COMPTROLLER GENERAL Of THE UNITED STATES \.
WASHINGTONM. DS, 30348

o357

R~178966 January 10, 1974

The Honorable
The Secretary of Defense

Dear Mr, Secretary:

Reference is nade to a letter dated October 24, 1973, from the
Assistant Sccretary of Dafense (Comptroller), requcntin;; an advance
decision on geveral gquestions conceruning vhether 2 grendeiilld quali-
fies a8 a dependent child under the Survivor Benefit Plan, 10 U,.S.C.
1447-1455, as added by Publie Low 92-425, A copy of tho Department
of Dafense Military Pay and Allowence Corxitteo Action Ho, 493
gotting forth and discussiog the quescions swes atteched,

The questions posed in the Committee Action are as follows:

"A perboer and his wife, by court order, have care
end custody of £ 10-year old dependent prarndchild,
Tho court order does not stipulate that support be
paid {or the coare of the child,

"a, Does the prandchild quelify as & dependent
child undar the SurTvivor Jlenafit Plan?

"w. If the answer to thu sbove question i in
tho affirmntive would it be the same if the court
order stipulates an amount of aupport to bo paidi®

RY!

As baclkground tho Comalttee Action states that 10 U,.S.C. 1447(5)
and Section 1024 of Uepartment of Defenao Regulations for the Survivor
Benefit Plan, define dependent chiild as including adopred children,
stepchildren, forster children and recogniced natural children who
1ivod wit), the retiree in a regular parent-child relationship. ' Tho,
Conmittes also staten its belief that aince Congress included foster
child in the definltion of depandont child, taere appecars to Le
sufficient locitude to permic]recoguition of w8 grandchild as a
dapandanz]for the purposes of the Survivor Benafit Plon,

Subacction 1447(5), title 10, Unitad Staten Code, provides that
a "dopendent child" weans a percon vho {g—
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"(A) unnsarried;

"(B) (1) under 18 years of age; (11) at least 18,
but under 22, years of age and pursuing a full-tioe
course of gtudy or training in a kigh school, trade
school, tochnical or vocational institute, junior
college, collepe, university, or comparable recopunirced
oducational ingtitution; or ({i1) iuncapadblc of supporting
inimgelf becaunc of a nental or phiyaical incapacity
existing befora his eighteenth birthday or incuwred on
or after that birthday, but before his tweanty-second
birthday, while pursuing such a full-tine coursc of
gtudy or training; and

"(C) the child of a person to whon the Plan
applies, including (1) an adopted child, oud (11) a
ptepchild, foster child, or recognized natural child
who lived writh that peroon in a regular parent-child
relationship,"

The aubscction concludes by listing certain requireients for a
foater child to qualify for the Plan:

"A & % Under thie clause, a fostor child, to
qualify ao the dependent child of a pergen to whom
the Ilan applies, nust, at the tina of the death of
that person, also regido with, und razceive over one-
half o his support from, that pereon, and not be
cared for under a gocial agency coantract. 7The tewmpo-
rary abscnce of & foster child from the renidence of
that person, uhilc ha i a student as deacribed in
this cleuse, will not be considosed to affect the

~ residence of such focter child,"

The dufinitions of "footar. child," and "fontnr parent” in the
caoey and lew di¢ ﬁion&ries tend to be broad and all-uncoupassing.
For exacple, Ballentina's Lavw Diccionary (3 od, 1969) definen
“"footar cl:ild" an "the child of another who ie being rearcd by a
peroon aa hia or her ovn." Cose legs gonerally defines a "foater
oarcnt" as "ouc.who has perforred the duties of a perent to the child
of another by rearing the child as his own child." People v. Parris,
267 N.E.24 39, 42 (1971). Cicchino v, Diarsky, 6\ A.2d 163, 1065 (1948).
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. Dy the fact: atated, n tember and his wife, by court ordsr, have
care and custody of a l0-year old dependent grandchild, This situa-
tion would appear to fall within the above definitions of '"foster
child" and "foster parent" and would vesult in the appropriate parent-
thild relatiniship described in the submigsion.

hs to the requ’rements listed in 10 U,£,C, 1447(5) as thoy
ralnte to the concept of a "foster child", which nust be satisfied
before a £oat§r child can qualify as a depcndent child, we expressed
the view in our decision B~178966, Decezber h, 1973 (53 Comp, Geum, __),
that actual depcndoncy rmuat ba ahuun in such cases., Thus, in
situations where a prandchild resides wivh a perber to whon the Plan
applics, under & coart corder vhich does not stipulate that support be
paid for the care of the child, ‘it is our view theat such dependeucy is
shoan and that the child would quelify as the dependent child of che
werber under the Plan, Accordingly, your flrst queation is enswared
in the affirmative, subjoct to the general limitations on dependency
contained 4in 10 V,5,C, 1447(5)(A) and (E).

As to the socond question, the statute requires that in order
for a fostor child to quali{y as a dependent child under the law,
the child nust at the tiwe of the mecber's death receive over nne-
half of his support froa the merber, Tiherefore, 4 a court orders an
anount of support to be paid, this anount would heve to be conpared
with a dollar cmdouat placed on the total supporr given by the foster
parents to the foster child, wvhich would {nclude housing, clothinr,
food, educational and othur costs,

Your second quention i8 ansuverad by saying that ahould the
anount of supnort ordered by tho court exccod onc-half of the totul
cost of tha {uster paront's aupport of the foster child, the foater

c¢hild would not qualify as a daopendent chiild under the Survivor
Benc f4t Plan,

Sincerely youra,

R.JF.KFLLER

"Daputy Comptroller Generul
/ of the Unitod States
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