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COMPTFJLLER GENERAL OF THE UNITED STATES
WASHINGTON, D C. 20348

B-1'719002 Decenber 28, 1973

Bpace Aervicea of Georgia, Incorporated
¢/o Jeppson and Barman

4676 Adairalty Way, Buite 601

Marina Dal Rey, (wliformim 90291

Attentiont H, Roy Jappaon, Xsquire

Centlenen;

Reference is made to the letter of October 16, 1973, and
prior correspondance proteating against the award of a contract
to Dyneteria, Incorporated, under invitation for bids No. DAGAOL~
73-2-0142, & 100 percent set-sside for tmall businesn concerns,
issuad on May 5, 1973, by the Directoratu of Bupport Bervices,
United Siates Lirmy Procuremeni Agency, Havaii, For the reasona
stated balow your protest is denied,

Tho solicitation raquoasted bids o4 18 line items, grouped in
four lots, for fwrnishing wess attendant services at various
installsiions on the iclands of Oahu and lawail, Biddars were
provided with a breakdown of the number of mealn to Le served under
each line iten.and the solicitation got forth the mininmum nusber
of manhoura per day required for each item, The nnlicitation also
included a Wage Determination setting forth mininmictr wages and fringe
bonafits to be paid to employees, Bection H provided for an adjust-
rent in the event that the daily manhours provided by the contractor
fell below the stated ninimm,

Dids were openad on June 7, 1973, and Dynateria was the low
tidder on Iot fo, 2, items & through 16, S8inco Dyneteria's bid,
ag vell as your bid and the bid from Quality Maintenance (third low
bidder), was less than the Covernmout's calculatiocas of the minirum
cost of perforrance, the contraocting officer requested vexrlfication
from each bidder. Tito letters requesting verification statad that
the “Covernrent celculations of daily mininun manhours required by
ninimua labor rate to be paid plun fringe benefits and concervative
cotimates for G &nd A excoed your bid prices." Dyreterin verified
its bid on June 1L, 1973. At a weeting on June 20, 1973, Dyneteria's
represontative cozfirrmed that he underctood that the ranning require-
nent for rsess hall services obligated the contractor to furnisch e
mininua nusber of zanhourg per day.
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o The contracting officexr xeports that sivice it seemed that
ﬁ%, Dyneteria would by incurring a loss under the contract based upon

the Government's estimate, the Defense Contract Administrative
Barvices Region (DUASI) was requested to include this possibility in
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:,:;{ 1' tha preaward survey on Dyneteria., The preavard survey conducted by
o ‘: DCAER found Dyneteria to be a responsible amall tasiness concern,
Fa ¥ and award vas recomrsnded, On June 22, 1973, the reconmendation in
el the preaward survey was convuyed telephonically to the contracting
o officer and avard was made to Dynateria on the same date with con-
N currence by the Board of Awaras,

o The firat basis of your protest is that 1t must be assumed
B that since Dyneteria’s \1id was below ths Govermment's eatimate, the
1 bid vas predicated on furnishing less than the minimum nuwsber of

! manning hours set forth An the Schedule and, tharefors, Dyneteria's
A bid was nonresponsive, Ynu have also requeated that onr Office
o investigate whether Dynotoria is complying with the minimum hours
d and the minimum wage acale requiremsnta in performing the contruct.
]
!

8ince there is nothing in Dyneteria's bid to indicate any

4 exception to the minimum manning requirement, the bid is reaponsive,

i Furtherrore, the queation whether Dyneterim could perform at its

: bid pricas was for considsration in determining Dyneteria's
- responsibility as a prospective contractor. BSee B-173916, April 20,

' 1972, We held in that dscision that even if the low bidder might
incur a loss in pexforming the contract at the price bid, this does
not justify the rojection of & otherwise mcceptable bid. Bince
Dyneteria was found to bs a responsive and cesponsible bidder, we
find no basis to question the wward even though Dyneteria's bid was
belovw the Government's estimate of the minimum cost of performance.

HWhether Dyneteria is complying with tha minimum hours and the
mininmum wage scale requirements concerna a matter of contract
aduinistration which is the xespcnsibility of the administrative
agency. Although there is8 no indication in the record before us
that Tyneteria is not complying with the contract, if you have any
infermation to the contrary, we suggest that you bring this to the
attention of the activity charged with administration of the contract.
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You have aliso questioned the award on the basis that Dynsteria
was detarmined to be large business by the North Carolina Office of
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the Bmall Business Adminimi{rution (SBA), only w few davs nfter

award, You contend that since Titlae 13, Cods of Yederal Regu-
lations, Bection 121,3-5(c), requires BB\ to render its decision

on the small business status of a bidder within 10 days after

receipt of a proteat, 1f posalble, the contracting officar ahould
have withheld the award until SBA rendsred its decision on Dyneteria's
size status, You advise that although your representative coutacted
the countracting officer prior to award to infoym him that Dyneteria's
Wize atatus wan under inmestigation, nsithar the contrmoting officer
nor representatives froa DCASR made any inquiry of the BBA am to the

. status of the size protuint, You contend that if such contact had

bean made, the contracting officer would have baen advised by 8BA
that the decision on Dynnteria's size status was to be rondered on
June 27, 1973, and he ahould have withheld award until that date,

The Army has contimied that Dyneteria was determined to be
large business by 8BA on Juno 27, 1973, We have baen advised that the
reason Yor thir determination was that a number of contract awards to
Dyneteria during June 1973 had the effact of raising Dyneteria's
volume of business to a )avael abovae that established as the waximum
for qualifying a fiim as amall business, Apparently, there had been
protests aguinat the sirze statuws of Dyneteris under other solicitations.
There is no indication that thers was any formal protest under this

solicitation,

A review of the contracting officer's report indicaten that
he was inforimally advised by your representative yrior to award
that Dyneteria might be "large business,”" and that as a result of
this advice the contracting officer asked DCASR to check on Dyneteria's
slze status, According to the record, DCASR contacted an attoxrney
with 8BA and was advised that an official aire deterninntion is made
only upon receipt of a farmal protest and that for puyposes of
reoponding to an informal inguixy it would be sufficient to obtain
information fi'om the conmpany being qusstioned aa to its annual
receipta. Pursuant to DCASR's request, Dyneteria furnished informtion
which showed that its annual receipts for the pnst three years did
not exceed the criteria for determining a mnall business concern,
DCASR informally advised the contracting officer on June 22, 1973,
that Dyneteria was ooall busineass, Therefore, the contracting officer
accepted Dyneteria‘'s melf-certificatirn of small buniness mhatus
included in its bid and, since award of a contract was urgently
required to enable the contractor to robilize his work force by July ),
1973, avard was made to Dyneteria on June 22, 1973,
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Undexr Armed fervices Procuremant Ragulsfion (ASFR) 1-703 a
contracting officer is required to accaptc at face value, for the
particular procurement involved, a certification by the bidder that
it 1s s susll busineas concern unless a "written' protest is vecaived
prior to the close of bueiness on the fifth working day after hid
opening froin another bidder concerning the sixze status of tha
apparaently successful bidder or the contracting officer questions
the emall buwiness status of the bidder and wuhmits his quastion to
tha 5BA fox Jdatermination,

Your informal advice to the contracting officer would not
constitute a "urirten proteat" under ASPR 1-703(b)(1). lurthernmore,
it appears that such advice was not timaly under tha regulatinp,
Since thera was not a ticaly "written protest' as to Dyneteria‘s
sire ptatus lodged by your firm or any othar bidder under this
invitation ve cannot say thut the contractiug cfficer violated the
procedures mat forth 4n the regularion in awarding tha contract to
Dyneteria,

Accordingly, your protest is denied,

Sincarely yours,

Paul G, Dombling

For the Cowptrollex Geneoral
of the linited States
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