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COMPTROLLER GENERAL CF THE UNITED STATES

WASHINGTOW, .G, 20342 . }(/
L ] 0 . . .

Dacenber 14, 1972 " UJ’I{ / .
a (lzg;ﬁyﬂ4}¢}~47

8Spite & Oroscman '
TwentyeFirst Floor !\ '
The 630 Building ‘ :
Corpua Christi, Texas T8LOL :

Gentlemeny ;

Roforecnce 16 made to your Awgunt 13, 1973, letter to this
Uflice rcauenting reconasideration of our decision, B=177648,
August 10, 1973, relative to the claim of Ceptyon Corporstion
(Centron) for royalty pavrments in connsctifon with Value Ungineering
Crenge Froporal (VECP) L3~0L, submitted by Llofent (arments, Incors
poreted (Blegant), under contract No. DARAOD=GSWP-00UG, between
the Baall Businesz Adninictration (EBA) and the United States Army
Arunition Procurement and Supply Agoney (AP3A), You believe xecone
gideration is varranted bacause of & factual erryor in the decicion.

t" . i’

Attention: Ogcear Spitn, Fsqiire \
!

l

: = hic contyact, entered into on Septewber 4, 1963, pursuznt to
‘. pection 8 (a)(1) of the £rall Business Act, 15 U,8.C. 637 (=)(1),

‘ called for the farnishing of 310,000 bandoleers for L4Cmm cartridges
at a price of $20L,500. On Beptember 13, 1900, SiW entered into
subconiract Ja, CBA=0022+8(a) uith Elegznnt pursuant to seation
8 (a)(2) of the 5mall Business Act, 15 U.B.C. 637 \a)(2), for the
performance of the priue contraat.

GDA and ADGA, on Augnet 19, 1959, enterad 1nto\00ntraot o,
DALAGY-TC=C-0006 for an addaitional quantdty of 200,000 bandoleecrs for
an additional emuvnt of $150,000, Wuls adiitiorel quantity was added
to tho original rubcoatrect betveen SEA nnd Rlepant Ly Modification
Koe L to that pukcontract, raivoing the total contracy prise to

$331,599.

- . GOentron and Elegant entered into an agroement on\Beptembar 24,
- 1965, vhereby Llesant obteined all of Centron's rights, title aud
interest in VECP N(-0L. This VECP supgested that o cont saving
could be renlized if uncapped snap fastoners wera subatituted for
the capped faptenexrs gpecified by the Govermment, Fursuant to thiv
agroczent Elegant submltted the VECP for the Government'a cunsideration,
vhercupon the G-verrnment agreed to pay Flegant roynlties for the VLCP
in accordance uith the portinent provieions in Nlepunt'sc SBA contract.

Tae egreexent between Tlepont and Centyvon alco provided thot
Elzoant vould yay Centron o5 percent of cll wonioy realized uwnder ..
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the VECP, Bubsequently court achion was initiatoed by Centaon to
enforce its upgrecemant with Elegant, and ultimately a judgment order
vas entered whereby a joint escrow account wes estahlished with a
bank as escrow agent for receipt of roymlties, which was in accordance

~ with the parties' original agrecment, ODA acknowledged receipt of a

notice of assignment of royalties to the bank in Octobex 1970, O
December 1, 1970, and ¥axch 11, 197), BBA paidiinto the Joint ennrow
account the suws of 49,078.56 and $69,185,97, respectively, leas
certain deductions dus HBA by Elegwnt, |

In a transaction not related to any of ths above matters or

contracts, the Smal) Husiness Adminictration Regiomal Director,

Miduestern Regional Office, Chicago, Illincis, on August 28, 1969,
approved a direct loan by 8B4 to Elegent in the amount of 40,000
pursuant to section 7(a) of the Smal) Business Act. Elegant executed
a promissory note in the amount of $40,000 dated Octoker 31, 1959.
In & letter to thim Office dated February 28, 1973, OBA stated that
since Elepant has defaulted in the payment of this loan, it is CBA's
intention "to set oft any future royalty paymant due Elegant and
raceived by SBA under its contracts with APSA ageinst Elegant'a
indebtedness." As of September 13, 1973, SBA haa recoived the swm
of $23,356.05 au royalty payments due Elogant under contracts los.
%09-69-?—0{)&6 and DAAAO9~T0-C-0000 nnd subrontract No. SBA-0022«
Q) .

We have rei.oncidered our prior decision and, although we note
a miztake as to the facts in that opinion, we afiirm ite final detere
mination. In tat opinion we raeferrsd to the $40,000 given by SBA
to ¥legant on Avzust 28, 1969, as an advance payment under its sub-
contract vith SBA, As noted above, this was incorrect. Tho $10,000
constituted & loan from SBA to EKlegant., However, characterizing tha
poyment as a loan does not alter our earlier determination,.

The Government's right to with4old payment in thia case stems
from its common lew right of set=off, Vhile Elegant's debt to the
Covernmen? arose from & transaction unrelated to the bandoleor .contracts,
ndvertheless the Govermment has the same right of set~off "which belongs
to evory oreditor, ©o apply the unappropriated moneys of his debtor, in
his hands, in extinguishment of the debts due to him,' United Btates v.
Nunsey Trust Co., 332 U.8, 23% (2947); lMcKndght v. United Etates, 99 U.B.

IR 1"';'9:7(1 70); end Gratiot v. United States, 40 U.S. 336 (1801),
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- You origiml‘ly arguid that the arrangement betwoen Coutron and
megmb was "a joint venturs to gecure and pexform & public contiract.”
While {‘he Govermment may not use contiwet monies to extingulah the
tarelnbod debt of one of o statractor's joint venturers (Fconow
Plumhing & Haating Co., Ine. 'y, United Stntea, ’455 .24 71.3 Zcb. Cl,
1972)) ua G not £ing n sutfivient basia tfox concluﬂ.tm, that such -
privity of contract existed hatuaen the Government and Contron under
the bandolser contreacts, Inaspuch as Centron assigned its richts,
title and intersat in the VIZP to Elegant end gince the royaltien
became due wpon performnee of the contract by Elepant and Centron's
particlpation only encompassed & twmall aspect of the perforaance by
Elegant, ve cannof conclude that Centron in entitled to payrent as
a Jjoint venturer.

As to the Govermsent's xightrofl cet-off against the asaipnree
bank, in the abaence of en effective no gret-off provioion in the
contract the Government is entitled to ast-off ogainst an eosignoe-
bank any of its clalms against the asmsipuor-pontractor vhich hand
netured prior to the essipmment. South Side Bank & Trunt Comnany Ve
United States, 221 I, 2d 813 (1055); 37 Coup. Gon, 314, 320 (%957);
and hel7uviis, Auguat 2, 1970, %he record batfore us indicates thot
the 6BA loan bacanme due en August 31, 1970, whoress recelpt of notice
of the assipgnment was acknowledged in Octobar 1670 (Anoigmoents .
are offective only after notification. 31 U.5.7, 203,)

In any event, the bank appears to be acting here marely as an
cgorod agent for ultimate distribubtifon to its principals, Contron
and Elegant, end has no Cinancial intereat in the contrnctor'a

operations urder the contract. In snuoh circumstanceu ve wvould romavd -

the assgignreant, in practical offevt, as having been made to the
principale, Centron and Elepant. B=L71552, April 27, 1971. B8ince
aveignments of accounts recoivable from the United 8tatea can ba
lavSnlly rmade only to Tinancing inntitutions within the meaning of
the Assigmoent of Claims Act of 1940, 31 U.8.C. 203, and since the
bank's principals do not meet this eriterin, we do not regard such an
acsipment to the aogent bank as enfurceadble apainst the Sovernment,
49 Covpe Gen. b4, 46 (1969) and cases cited therein,

Accordingly, vwe remain of the opiunton thut the Govornment's
gat-0f action was proper.

Sincorely yours,

Paul G. Dembling
ror tha Comptroller General .
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