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Decamber 3, 1973

COMFTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C, 20M48

Livutanant Gensral Wellaco M. Robliuecn, Jr,
Director, Defence Bupply Agenoy

Deer .Genaral Robinsont ' .

Ve refar to lettexr DSAN-G of Roverder 2, 1973, snd prior
correspondence, from the Assistant Counsel, Headguartera, Comeron
Station, reporting on the protest a.tgﬁsz{l!gu\g%') (Tieil) against the
rejection of its bid under invitatiol fo¥ Lids (IFN) Ho. DSATOO0AT3w
B.£735, 4osued by the Defenna Construstion fupply Center (DC3C),
Colwmbus, Ohio, -

The XFB policited bide for five rofuss shredder/pulverlizer systems
(CLINS 0001 through 0005).to be in accordance with an attached purchase.
degscription, CLIN 00006 of the IFB solicitold a price for the fivst
. article test requirement and CLIN O00T for ths technical manuals od
- the ejuipment, :

There wad atbochad to the Heil bid an wmuolicited typewritten
stotemnt entitled "Gonaral Description FPartanble Hall Refuse Pulverizing .
Bystcm," The firct parsgroph of the "General Description stated: - 3

"The aight o twelve ton per hour poriable refuse pulvoriczer
: to be provided on bid {fSATO0-73-B=-2735 will consist of the
‘ followirgs®

Theroafter followed & ono-paze descripticon of warlous features of the
equipnznt, . '

o Tho Hetl dencription was forwnrded by the contracting officor to

Warpaer Robins Adr Materiel Ares (WRAMA) for compariison with the reguirse

it pente of the purchase description, WRAIA pdvised that tho gencral deseripe-

] tion did pot conflict with the purchase description, but 1% did not
/ . include all the requirements in the purchase deccelption, :

The contracting officar concludod that it was 1ot clear wheathar
Heil intondad to couply with tha requirements of tia purchase descripw
tion and that, at best, thy pgeneral description attached to tha bid
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. epantod en ambiguity thet could mot be resolved after bid orpsndng,

Purther, the contracting officer dstermined tha) tho failure to subait
an acceptoble bid on CLIN (X007 nloo vas a justifiasble basis for a
finding of nonresponsivonoss, Additionally, Hamwrmills, Inc,, Lus
contanded that the Heil hid was nonresponsive for failurs to coapiste
the Buy Amarican Coertificate whils stating that it would pay an import
duty of $1,350 poxr unit. Tiho unit yrices bid by Heil vanged from
$93,840 to $94,650, . - . .

The sdminiatrative report affirms the determination of the

~coubracting officer.on.the basig that the Hell desoriptive date ctated

that the “pulverizer # % # will consist of the following” (emphuais
supplicd in roport) ond vhat follows did nobt cover all the requivemsnts,
Ho mention wos made in the genoral description of the control pansl,
operator'n pletform, porformancs raquiveronts, safoty and master cone
trods and velding, casting, mariing snd lubrication requiremente,
However, olthough {ho Hodl doscrintion doca contain the quuted state-
mont and does not cover ell the requirements in the mmchase description,
the Information furniched in thoe MHeil deecriytion does not dsviate frem
the purchess deseription requirensuts on tha aspsots covered, It i8
our opinion that the deacriptive data was submitted to "highlipght™ the
saliont features of the proposed shreddor/pulverizer systex, uot os a
roang to indicate the linlt of what would be supplied, Ve 4o not

, belleve that the desoriptive data wes inclwied with the view of offering
nonsthing othsy than .what the -Governusnt sought to obtain under the

spaoitications, Hor do we believe that Hail, if awarded the contvact

in question, would have any lepgel right to supply an item that daviates
in any manner from the requiremsnts of tho:specifications. In B=1604TH,
Februnry 27, 1967, relied on in the eduluaistrative report to support the
gation of ths contracting officer, the bidder offored & specifio mxlal
(by medel mmber) and furnished deseriptive data in support of that
nmodel, In the instant procurement, the hiddor does not cite eny model .-
on tae bid form o as o restrict the bi? to 8 spocific model. Thoref.re,
the imediate case {8 distinguishable £ro: the abovs-cited caso,

As regards the question of nomrespons!veness of Hodl's bid on data
CLIN 0007, it wms grreed by DOA at the conterenca held on October 2k,
1973, and coufirmed by latter of October 3%, 1973, that the matter
would not bae pursucd, Hovever, Hermermills, Inc,, has contended that
tks Holl bid vao nonrecponsive bacause it was not acccmpenied by eny
technicel manunls, Tha requiremcnt for technical mnnunls to be used
with the eguipmsot furniched under the contrect 3o contoined in AFADe

' T«531+(13) included in the IFB. This specification providas for -
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comctina deficiencies in the manuals ai't"r tho sulmission of bids,

In thig connact:lou wve hinve determined that the faiiure of nanvals gube -

nlitted with a bid to conform to the manual speocification should not
rendor a bid nonvesponsive, aince the successful tidder is bound Ly
ths provisions of the specification to makes sy chunges required by
the Covernmamt ‘to mak%s the {echnical wanuals pubnitted with the bid
accephtable, Sece B-178015, October 23, 1973, 53 Comp. Gen. « For
thip sume reason, the failwre to provide a manual with tha bIY should
not rendar the bid ponreaponcive, %

Jn re‘spcmao 40 tha Luy ‘Amarican iague m:lued'by Emmi:lh we
concwr in the PSA pocition that Hell is not offering e foroign product
and, therefore, should not have its bid evaluatcd as-a foreign product.
Hm::aormuln con‘candn that Hedl's bid 1o nonresponsive o should be -
evalw:tol a3 a foreign bid bicause Jleil statez in Olause D1l that it
would pay en irport duty of $1,350 per unit ond did not expresely state
that it yan offering a domentic pourcs end product However, since
Heil did not teke eny excepbion to tha Buyr American Carbificate oa the
roverse oida of Stondard Form 33, and clearly indicated im Clawre DMk,
by rtating "PARTYAL-PARTS QILYY (wnderscoring supnlied), that the
irpart duty oi‘ Ly 350 applies only to a vathexr 1nsi@.iﬁcant part of
the end item ond not tha end item fkself, we concur with DSA that tha
only reasonnble interprstetion of Hall's b:l.d. ig that it ip offering &
domaotio source cnd product srithin the meaning of s Buy Amerlcan Act
cleuse incorpurated by referance in Clause TQ1 of tho gsoliclitation and
i1t will usce one oy more 10rc4gm ctxmorents on which 1t will pay the
duty referred to in Clause DL, Therefore, Heil's bid should not be
rejociad as nonmraocponsive or evalucted ns a foroign bid because of the
Arpoxrs -duby referred o in Clauss Dil,

1a viev of the forvgoing, it is our opindon that the MHall bid ie
vasponsive, Therefore, it is zecormandsed that the bid be nonsidored
for ainvd,

Bincerely youra,

Paul G, Dembling

For the Comptrroller Gonsral
. of the United Siaten





