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COMPTROLLER GENERAL OF THE UNITED STATES
WALHINGTON, D.C. 20348

L 30&{1’

3-178090 . Abril 27, 1973

Stroud & Smith . )
1407 Main Street =,

Suite 1300

Dallas, Texas 75202

Attention: Ronald W, Keasler, Esquire

Centlenmon:

Raference is made to your letter dated April 4, 1973, and prior
corraspondence, on behalf of Byrnes Distributing, Inc, (Byrnes), pro-
testing agminst the rejection of es' low bid as nonresponsive
under invitation for bids 1'41613-73-B-0019, issued by the Departmant
of the Air Forca, Carswecll Air Force Base, Texas, We have been
informally advised by the Air Force that the contract was awvarded to
Carrier—Bock Company (Carrier) ou Aprii 6, 1973,

The subjsct sclicitation,’ 1ssued on lLiecember 15, 1972, invited
bide for mupplying four to Beven air-cooled condensing unite and
epecified & desired delivery within 30 duys and a required delivery
within 45 days after the date of receipt o, delivery order. Bide'.
werce opened on January 31, 1973. Beneath the required delivery
schedule was a scction, which was to be completed by the bidder,
entitled "Bidderc Proposed Delivery Schedule." It provided as
follows!

Delivery srithin _ days after receipt of delivery
order,

Byrnes filled in the blank space in the following manner:

Delivery within 45 to 60* days after the date of
‘ receipt of deliviry order,

'  %Dalivery subject to prior sale or munufacturcirls
production at time of order,

The contracting officer xcjected Eyrnes' bid as nonresponsivae because

of a failure to corform to the required delivary schedule set forth
in the solicitation,
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It is your position that the only logical interpretation of the
45 to 60" days language in the Byrnes' bid is that the bidder i
capable of and coumitted to deliver within the requived A5 days,
You state that the aasterisksd provision applies to the 60 days “and
that any restriction put on this delivery schadule applies only to
that desiguation," 1If: is.clear to us, howsver, that the bid offered
only a poasibility rather than a firm commitment that dalivery would
occur within 45 days., This Office has consistently held that where a
solicitation requires delivery within a.specified perfod of time, a bid
which offers & later delivery date will be considered as nonresponsive
and rojected, 36 Comp, Gen. 181 (1956),

You also point out that Byrnes hos since oftered to provide the
ftems within 14 daya. This offer was made to the contracting officer
when he decided to reject Byrnes' bid, However, as the contracting
officer recogniced, such an offer wade after the bid opening could
not be considered consistent with the r1ules governing advartised
bidding., It 48 a fundamental rula of advertised bidding that & bidder
may not be pormitted to change its bid after the hids are opsned, 4s
atatod by the court in City of Chicayo v, Hohr, 74 N.E. 1056, 1058
(1905), "whan & bid is pormitted to ba changed [after bid opening] 1t
16 no lonzer the senled bid submitted in the first instance, and, to
goy the least, 1s favoritivm, 4f nct fraud - a direst violation of
law -~ and cannot ba roo strongly condemmed.” Ssa 37 Comp. Gan., 110,

112 (1957); 40 Comp. Cen. 668, 671 (1961).

Accordir iy, we concur in tha contracting officer's rejection of
Dyrnas’ bid as nonresponsive,

In your corrcapondenae of April &, 1973, you allegs that if Byrnea'
bid 4s hold narresponsive then the bid of the Carrisr-Bock Company is
likewioe nonrat joneive. Carrier completed the "Bidders Proposed Delivery
Schedule" as foulowst

Dalivery viithin Ten' days after the date of receipt of
delivery ordar,

#Raged upon today's factory inventory thore are seven (7)
unite avrilable for irmediate shipment - 30 Jan 1??3.

You contend that Ly this asterisked provision Carrier has conditioned
delivery upon its factory inventory and, therefore, has created doubt
concarning ites ability to comply with tha required delivery schedula.

We do not think that this provieion randers the bId nonresponsive,
Carrier has cilzarly proposed a 10~day delivery period, I€ this proposcd
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delivery achedule wers conditioned upon fnctory inventory, tha bid
would be nonresponsive. However, we do not rsad this provision ao
imposing such 2 condition. We think that the plain import of the
subject language was to indicate to the contracting officer the
information that Carrier had the required units on hand for immadiate
shipment should the Air Forca so decsire.

Accordingly, y6ur proteat‘azuinn: the uwi:d is denied,
. \
' Sincexely yours, '
PAUL G. DEMBLING

Jor the Counptroller General
of the United States

| ~ BEST DOCUNENT AVAILABLE

NLLY





