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: y COMPTROLLER GENERAL OF THE UNITED STATES
WAEHINGICH, D CG. l0%4a

April 20, 1973

The National Cash kenister

Conmpany
Dayton, Ohio L5h09

Attention: Ben F, Olive
Assistant General Counsel

Gentlemen;

Further reference ig wade to your letter of January 4, 1973,
and prior correspondence, concerning your claim for payment of
$437,317,87, representing amounts withheld by tho United States
Amy Electronies Comnand (BECOM), under contrvact Nos, DAADOS-67-

C-2529 and DAABOS-69-C-0202,

The subject contracts, awarded in 1968, providea for the
inatallation of the Anay's D3U/GBU system to mechanixe certain
supply and stock management functions in ths fleld, The systens
installed under the above contracts were the NCR 500 series
magnetic ledger card computer systenas acquired by the Army on a
lease with option to purchane basis pursuant to (jeneral Servicesn
Adninistration Federal Supply Schedule contract No, GS-008-6721%
for fiscal year 1968, The DSU/GSU amendments to the FSB contract
under which the computers were placed on rental includes the
Yollowing provision as amendment No. 5:

NCR will provide the initial spare parts in each van or
fixed site location in the mmount of $3,654,91 and will
supply initial depot spare parts stock in the amount. of
$1,613,93 per system on thoae systems Lo be meintnined
by the Government personnel, However, NCR will retnin
title to these stosks of parts so long as the systens
remain on a rental contract, Shouwld the systems be
purchased, title to these parts will be passed to the
Governnent at no ndditional cost, Additional parts
required beyond those mentioned obove will bhie purchased
by the Governnment, |

It 1s reported by the Army that both the veing activity, Com-
puter Systens Coamund, and NCR interpreted the above lanjuege us
providing for payment to NCR for any parts "eonsigned" thereunder
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and not returped to HCR at the cnd of the rental perjod, unless the
systeng were purcheped, Because ol the adninistrative burdyn in-
volved in accounting for tha spare perts wnder this interpretation
of the provision, the Army reports that ag a result of a mecting
between GSA and ECOM representatives in June )968, it was orally
agread that the Amy would purchase the parks under the instellation
contracts in lieu of taking them on a conaignnant basis under the
rental contract, and that GBA vould auend the KIS confract by
delating the langunge relating to spare perts and obtalning o corre-
sponiling reduction in the lease price, Dased upon this under-
standing ke FCOM contracting officer included a line item in the
instellation contracts under which parts for 83 systens were fur-
nished by NCR &nd the amount, claimed here ($437,317,87) was paid

by the Army,

The FS§ contract was not amended and subgequent to payment of
the above anmount, GSA advised EQOM that the rental contrast pro-
vided that JICR was required to furnish the Army the initial spare
parts for each system of the value referred to in amendment No, 5,
and that the Ammy was under no obligation to pay for any parts
used in maintaining these systems, Based upon GS8A's interpretation,
the Army vas advised to recoup the $£437,317.87 paid NCR, end such
amount wes withheld from payments otherwise due under the two
instellation contracts,

It ia your position that the provision in question is propoarly
interpreted to mean that f4Ye initial astock of parts of the value
of $5,208,89 wns to be consigned to the Amy upon its rentel of a
system; that the Army was required to account for the parts by
elther paying for them as they were used or paying for thar if not
returned at the end of rental period; and that, as an inducement
to purchase the gystem, HCR would convey title to the remaining
congigned parts at the tinme of purchase, You essert that this
interpretation is compelled by the languaze of the provision itaself
and that wvhen recad in conjunction with other provisions c( the cone
tract any other interpretation would produce inconsistencies and
conrlicts, Speeificnlly, you cite the follovwing provision of the
rental contract:

In those instances where the Governnent wishes to maine
tein the 500 system using Government Truained Porsonnel
and Goverinent purchased parts, lCR will make no addi-
tional clarges over and above the cost of equinnent

it priced wvithout nmaintenance,

Thus, you coneclude from resding this provision topgecther with the
previously quoted clauge that when the Governuent naintains the
systenms, it uses Government furnished parts, and that when NCR
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supplies a stock ol parts, it does 5o ca consignment only and that
the Goverrment nust thereafter pay for the stock, Furthermore, you
conbend that the mzeting in June 1968 between GSA and BCOM, and the
Anny's actions thereafter, iudicate that there was agreeament as to
the consignment interpretution, and that the difficultiea there-
afier resulted solely from o change of nind by the GSA representative,

- I is GBA'g poaition thal amendment Jlo, 5 was intended, and
shiould be so interpreted, to provide the Army initial repair parts
in the avouwnt of $5,268.69, at no cost, for maintenance of each
systen by Goverment personnel in lieu of NCR providing the
maintenancs and purts as called for in the basic F88 contract, It
is noted that the provision in question is preceded by the worda
"The pbeve prices inelude;®, which refers to the "Cost Per Byastem -
Monthly Rentel (without maintensnce)". Therefore, it ia CGSA's
position that the provisions of the installation contracts calling
for the Arny to pay for the initisl spare parts are invalid as NCR
was already bound to furnish these initial parts as neeled, at no
const under the rental contract,

In this connection, it is reﬁortqd that while, in the past,
spave parts were purchased outright under such inatnllation con-
tracts, amendment Ho, 5 to the GSA rental contract was exceuted
for the specific purpasa of handling the requirenenta of the
DSU/GSU program and only after a compehitive solicitation had
been conducted, The record indicutes that the governing factor
in selecting NCR as the contractor for the GSA rental was that
initial spare parts would be provided as a "no charge" item and as
a pert of the overall rental package deal,

In our Jjudgment the GSA contract is subject to two possible
interpretations, The firat is that barring & purchase of the
systena the Government is required either to pay for or return
the spare parts, The other passible interpretotion is that,
assuning no purchase of the systems, the Government is required
to pay for or return those spare pexrta which were not used in the
naintenance of the oystems, The letter interpretation correnponds
vith the position adopted by the GSA, We think it {5 significant
that one of the factors in the seclection by GSA for avard wasg this
vary interpretation. Rhurther, wa believe that the contrary inter-
pratation, particularly in the letter stoges of the lease period,
couvld encourage maintenance end repair of the systems on some
"bailing wire" basis in the interests of short range cconomy even
wnere it elearly would be (o the long term benefit of the systems
fo replace wenk or worn out parts vith new components, It appears
to us that a contract intorpretation which would permit and even
encourane actiong so obviously ininical to the long range interests
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of the systems chould not be lightly adopted vithout an indication
that the parties intended such a resuly, While you insiat that the
firsy interpretation should be adopted, we belleve the G3A interpre-
tation {0 hZ at least equally as reasonable besed on the yecord
before us,

It has long been the rule that the Covermment accounting and
adninistrative officers should reject or disnllow All clains as to
which they belleve there may be a substantial defense in luv cr as
to the validity of which they ars in doudts fee Lengwill v,

United States, 17 Ct, Cl, 288, 291 (1861); Charles v, United States,
19 Ct, C), 316, 319 (1884), From the 1ecord before us, we rust con-
cluda that there is substantial doubt as to the validity of NCR's
claia,

Accordingly, we must reject your claim for payment of $437,317.87.

Sincerely yours,

I'aul G, Doxbling

For the Comptroller Genersl
of the United States
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