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Mary A. Miguel - Claim for retroactive promotion

DIGEST: .after reanployment following break in se:'vice
‘ 1. Vhere employee, who was interviewed for new

position on last day of LWO?, suffered li-day

break in service due to processing of appoint-

ment, employee may not have separation date . .

from prior position changed to eavold break in

service and thereby obtain pay adjustment .

since ghe was not entitled to LWOP under .

agency regulations and she could mot use |

ennual leave whem it was known she would

not return to duty at previous post. ;

2. Employee, who was interviewed for new position
' on last day of LWOP, suffered ll-day break ia.
service. Employee claims additicmal psy =
gn ground she would have beem appointed = |
'at higher salary but for breek in service
caused by misinformation by agency cuployee.
There is no cntitlement since record indis
' gates break in service resulted {rom normal
time required to process appointment, not.
raisinformation. C

3. VWhere employee suffered break in service Coon
allegedly due to reliance upon misinformation
from persocnncl cfficer regarding pay edjuste :
ment and effect of break in service, eaployee. |
.~ has no legal besis for claim for addéitiomal
pay she would have received but for bhreak Vi
since United States is vot lisble for neglis
geut or erroncous acts of its agents. :

4, .Where employece suffered break in service
allegedly due to reliance upon misiniormetion
from persomnel officer regarding pay adjuste

‘ment end efifect of break in service, exployee
{3 not entitled uader tack i‘ay Az, 5 U.S.Ce

- & 5536, to additional pay she would have
received but for bresk. Imployee fails to
msat twoepronzed standard that action was
found to be improper oF erTonsous by appropriate
authority and thaot such ection resulted directly
in loss of pay.
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This action is a recoasideration of the dental on Jamuary 21,
1975, by our Transportation and Claiws Division, of the clainm of

¥rs., Hsty A. Higuel for backpay believed due wiien she was reexployed
et the lowest step in grede rather than the highest step because '

.of a bresk in service. The claim was disallowed on the ground that

there was po authority to change the claimant's resiguation date
from her previous position in order to avoid & bresk in sexvice.

The record indicates that Hrs. Miguel was employed at

' March AFB, Celifornisz, until her husband's retirement from the

military. The claimsnt then requested and was gronted 90 days
of leave without pay (LWOP) in order to secek smother position
near vhere she and her husband intended to estzblish a new
residence. HMrs. Miguel was interviewed and “sccepted” for a new
position at Robims AF3, Ceorgia, on March 18, 1571, her last day
of LwOP, but her asppointment was not effective until Harch 29,
1971, vhich resulted in su lleday break in service. It appears
that if there had mot been & bresk in service the claimsaat would
have been placed a2t the level of G5-&, sicp 10, lzstead of C3-4,
step 1. : '

As voted in our Transportation and Claims Divicion settlement,
¥ra. Miguel was not entitled to any LWOP under these cirtumstances
pader the applicsble Adr Force regulations. The error made in
greating her LWOZ was to her bemefit, sdd had she found a position
and been appointed within the 90-day period, there wouldhave been
o bresk in service. Inm this connection our Ofiice has permitted
the retrosctive adjustment of the effective date of & sepsratiocn
to include 2 period of ammual leave or LWOP in order to eliminate
&n umintended bresk in service. iHowever, in each case such a
correctien was fade in circuastances where it was known prior to
the employce's resigunation that he was resigning inm order to
accept anoiber position within the szse or another sgency angd it
was the intent of all of the parties concerned that the transier
be effected without & bresk in service. The facts presented in
this c2se are different since iirs. riiguel did mot have another
position waiting when she began her Li0P, The Settlement Certificate
gleo noted that it would oot be proper to grant the claimant annual
leave in light of the epplicable Alr Fforce regulaticns and oux
dacisions where it was known that she would mot be veturning to
duty at March AFB. 3% Comp. Gem. 61 (1954).
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On appeal Mrs. Miguel states that it was a misrepresentation
which was made to her at Robins AFB which caused the unintended
break in service. She states that she was interviewed at Rob#ns
AFB on March 18, 1971, the last day of her LWOP, by Mr, Walter
VWatkins. Mrs. Miguel says that Mr. Watkins advised her that
there were openings at a GS~4 position but that she was not
eligible for a sslary adjustment based on her previous employment
at March AFB as a GS-5, step 7. The claimant states further that
she was advised to return for "in-processing”" on March 29, that
she objected to this date because it would be outside her LWOP
period, but that she was told by Mr, Watkins that it would make
no difference because she was not entitled to a salary adjustment.
Mrs. Miguel argues that this information was incorrect, that
Mr. Watkins was without the authority to make decisions regarding
pay adjustments, and that she would have been entitled to a
salary adjusunent but for the break in service. Her "Petition for
Reconsideration states further)

“Had not Mrs. Miguel been given this misinformation,
she could have avoided the break in service. She had
previously contacted a former employer at Robins AFB,

. Mr. Lester Carter, who had accepted her for employment.
There is no question that Mrs. Miguel, with Mr, Carter's
help, could have sccomplished in-processing on the day
that she reported in had she attempted to do so. No
such attempt was made because she was operating under
the misinformation given her by Mr. Watkins."

|

The administrative report indicates that Mr. Carter
interviewed Mrs. Miguel on March 18 and accepted her for s
position at Robins AFB. The report continues that it was
necessary for him to execute a manpower change request and
submit a new SF-52, Finally, the report states that the
day that an employee is interviewed is not necessarily the
effective date that an employee is transferred or hired and
that all effective dates for reinstatement actions are
coordinated with employees. Based upon the record before us,
it i3 not certain that Mrs. Miguel's reinstatement could have
been accomplished without a bresk in service by allowing for
the normal amount of time for processing personnel actions.

Mrs. Miguel states that under the pay adjustment policy in
effect at Robins AFB she was eligible for a rate in her grade
level which would preserve her previous rate at GS5-5, step 7.
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Civil Service regulations, as set forth in S C.F.R.-B 531.203(c)
(1971), permit each agency to formulate its own policy regarding
the application of the highest previous rate rule. Pertinent Air
Force regulations, AFR 40-521 and AFLC Sup. 1 to that regulatioa,
established a policy which attempted to preserve the employee's
rates where possible. By letter dated Wovember 22, 1972, Robins
AFB reported that the highest previous rate was not zpplicable to
8 reemployment or roinstatement situation, but in a subseguent
letter, dated December 14, 1572, Robins A¥B correctly reported
that Hrs. Higuel®s psy would have been sdjusted but for the break
in service. -

Our Settlement Certificate stateds

™ie have also approved of retroactive adjustments
in situsticns where employee attempts to prevent &
break in service have been thwarted by an .agency's
misspplication of its oun regulations or where
misrepresentation by the 2doinistrative office hsas
resulted in sn unintended break in service.™

Yrs. Higud argues that Kr. Vstkins' statements constituted
a misreprescntation by an aedministrative office resulting in an
unintended break in service. Ghe argues further that her attezpt
to prevent & break in service wos thwarted by the sgemcy's mise
sppiication of its own regulstioas in that Hr. Watkins “unilaterally
made all pertinent declsions governiog krs. Miguel's exployment”
by incorrectly interpreting the regzulatioms on pay adiustment and
by “operating in en area im which he lscked authority.” The facts
in this cese do mot npdeoar applicable to our previous decisions
finvolving misapplication of regulations.

Based on the record before us, it eppears that Mr. Wakking
aisinformed Mrs, lHizuel on the day of her interview as to her
entitlement to a salary cdjustment znd as to what effect a bresk
in service would have on her salary edjustment. However, as we
stated in our decision B=17196%2, November 14, 19733

*2 & # e have consistently held that the receipt
by one dealing with & Govermment official of erroneous
{nformation doecs not efford & legel basls for paywent
of the claim. B-1756040, June 30, 1973. The United
States haz power to asct caly through its agents whose
cuthority, and the manser of excrcisc thersol, 13
preseribed snd limited by statute, refulstion and
aduinistrative and judicizl determipatiom. 406 Comps
Gen. 348 (1986), In the sbsence of specific suthority

I . e h e
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therefor, the United States is not lizble for the
nezligent or erroneous acts of its officers, ageuts
or employees, even though committed in the performance
of their official duties. 44 Cmpc Geni. 337. 339
(1964). To make the Govermment liable for such
unauthorized acts, would, in eifect, permit ageats
of the Government to obiigate the United States in
direct contravention of those limitatious and _
prescriptions and nullify the basic purposes of the
statutes, regulations and determinations. 46 Comp.
Gen. 348, sudra. While it is regrettable that you
may have been misled by the erroneous information,
your rights are for determination oanly oun the basls
of the facts and the applicable statute and regue
1ztions rather than on such erronecus information.”

The rule in the above case is based on court cases cited in
&4 Compe Gen. 337 and 45 id. 343,

Finally, Mrs. Migucl argues thet the action of Hr. Wsthins
constituted an "unjustified or ummrranted persomnel action”
within the meaning of 5 U.5.C. & 5596 (1970). thether a
retroactive promotion is permissible depends on whether the
fscts of the case come within the purview of the abovee-cited
statute which provides, in subsection (b):

' "(5) An employee of en agency who, on the basls
of an ecnimistrative detemination or a timely appeal,
is found by sppropriate suthority under epplicable
law or rezulation to have undergone an unjustified or
unwarraated persomnel action that has resulted in the
withdrawsl or reduction of all or a part of the pay,
ellovences, or differentials of the amployege-

(1) is eatitled, on correction of the persomnel
sction, to receive for the period for which the
personnel action was im effect sn amoumt cqual to all
or any part of the pay, allowesnces, oT differentials,
as applicable, that the employee normally would have
carned during that period if the perscmmel action had
not occurred, less any amounts earned by him through
other employment during that period; and
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. "™(2) for all purposes, is deemed to have performed o E
ssrvice for the agency during that perfiod, except that ; C
the employee may not be credited, under this section, —_
leave in an amount that would cause the amount of leave
to his credit to exceed the maximum amount of the leave
eauthorized for the employee by law or regulation.”

The Civil Service Commission has promulgated regulations under
the Back Pay Act of 1966, which read in pertinent part as followss

“{d) To be unjustified or unwarranted, a personnel
action must be determined to be improper or erromeocus on
the basis of either substantive or procedural defects
after consideration of the equitable, legal, and proce-
dural elements involved in the personnel action.

"(e) A personnel action referred to in section 5596
of title 5, United States Code, and this subpart is any
action by an asuthorized official of an agency which
results in the withdrawal or reduction of all or any
part of the pay, allowances, or differentials of an
employee and includes, but is not limited to, separations
for sny reason (including retirement), suspensions,
furloughs without pay, demotions, reductioms in pay, and
periods of enforced paid leave whether or not connected
with an adverse action covered by Part 752 of this
chapter." 5 C.F.R., 550.803 (d) and (e).

The Civil Service regulations establish a two-pronged standard
for awarding backpay., First, there must be a determination by an
appropriate decision-making authority that a personnel action taken
by an authorized official was improper or erroneous. Second, such

" action must have resulted directly in the withdrawal or reduction

of pay, allowances or differentials of an employes. It does not
appear that either standard has been met. As noted above, while

.~ Mr. Watkins may have misinformed Mrs., Miguel on the day of the

interview, it {3 not certain that such misinformation directly
resulted in a loss of pay for Mrs. Miguel in light of the time
delay incurred in processing the appointment.
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_and Claims Division in éissllowing lrs.
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. Accordingly, we must sustain the action of the Transpottétion '
Kigosl's claim for backpsaye
B P e R.F. KELLIR o
s  Dsputy] Comptroller Cemeral
: of tha United States






