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MATTER OF:

- Corps of Lngineers-——Retention of reicbursexent for -
court ordered flood control activities e

DIGEST: -

Since activities ordered by Court of Appeals would
substzantially deplete appropriations available to
Arcy Corps of Engineers for ewmergency services con-
templated by 33 U.S5.C. § 701n (Supp. IV, 1974), funds
avarded by court to the Corps from company which con-

- taninated water source for provision of filtered drinking
water may be applied to reicburse emsrgency flood control
appropriations and nead not be deposited in the Treasury
as miscellancous receipts. See Comp. Gen. cases cited.
Bovever, if Corpe wishes to continue to use these {unds,
it must, in connection with its next appropriation
request, seek and obtain specific statutory authority

- therefor.

The Department cf the Army, tarcugh the Chiefl of Engimeers, has
tequested our coocurrence in the propcsal to apply funds receilved freom
the Reserve Mining Coupany (Reserve) as a reirbursement to Civil VWozks
flood control appropriations. Funds from these appropriations are being

" used to carry cut a progrea of supplylng filtered drinking water to
" comaunities in the vicinity of Duluth, ilinnesota.

The Corps is authorized to supply drinking water in emergenciésv
by 33 U.S.C. § 701n (Supp. IV, 1974), which provides in pertinent part:

"# &« * The Chief of Engincers, in the exercise
of his discretion, i1s further authorized to provide

energency supplies of clean drinking water, on such

: terms as he determines to be advizable, to any locality -
which he finds 1is confronte!l with a source of contami-
nated drinking water causing or llkely to cause a
substantial threat to tihc publie health and welfare of

! the inhebitants of the locality. * * &V

‘In our decision of August 21, 1975, B~1838(9, having concluded that
this statutory authorization is not limited to flood situatioms, w
adviged that subject to the limitations otherwise contained in the
provision, fuands may properly be spcnt in px:tw:l.cli.u*r emergency drinking
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wvater to localities confronted with contaminated water, whether or not such
contamination was caused by flooding. These linitations include the require~
ment that the Chief of Engineers find that the locality is faced with a
substantisl neslth and welfare threat bacause of the water contamination.
Upon such a finding the Chief of Engineers, in his discretion, way provide
emergency supplies of drinking water on terms he deems appropriate.

Although the statutae fails to define what constitutes an emergency,
the language of the Committee Reports to Pub, L. Ho. 93-251, hL.R. Rep.
No. 93-541, 93d Cong., 1lst Sess. 122 (1973) and S. Rep. Mo. 93-615, 93d Cong.,
i1st Sess. 122 (1973) suggests that the Corps’ service was intended to be of
limited duration. o

"Recent experience in the laze Superior region at
Hinnesota has revealed that the Department of the
Arny is the only Federal agency witih san existing
capability to provide emergency supplies of clean
drinking water in a timely fashion to any locality
which 1s confronted with a source of contaminated
drinking water causing or likely to cause a sub-
stantial threat to the public health and welfare of
the inhabitants of the locality. This section further
amands Section 5 of the Flood Control Act approved
Avgust 14, 1341, to authorize the Chief of Zngincers -
to perfora this emersency service on a temporary basis
when necessary.' (Ecphasis added.)

This gstatutory provision was enacted in response to the precise factual
situation which gave rise to the Corps' involvement in the Duluth area;
these facts were, therefore, within the contemplaticn of Ccngrcss at the
tima the legislation was promulgated. '

The Chief of Engincers determined that the affected communities required
emergency supplies of drinking water oa April 5, 1974, and ordered the Horth
Central Engineers to provide them. Reserve Mining Co. v. Enviroumental Pro-
tection A~cency, 514 F.2d 492, 534 (8th Cir. 1975). iiis datermination preceded
a court order, issued April 19, 1974, to the same effect. Ibid.; Unitoed States
v. Reserve M¥ining Cezmpany, 3«0 F. Supp. 11, 26 (D. ¥ina. 1974). The Corp3
aprealed the district court's order in part because of the ebsence of any
agreenent from the affected cities as to the reimbursement vf the Corps.

In disnissing the Government's appezl frem the district court's order to

the Corps, the Appeals Court construed the order “as 9pp1ying cnly to the
existing allocation of federal funds for this purpose.’’ Reserve liining Co.
v. Environzental Protection Acency, supra, at 534. The Court instructed ou
vemand that the ''district eourt ghould *# * % insure % ® % that filtcred vater
remalns available in affccted communities to tbo same extent 83 is now pro-
vided by the Corps of Inginecrs, although noc necessarily at the expense of
the Corps.” Ibid.
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. In subscquent proceedings the court's intention that the Corps be
relieved, in the discretion of the district court, of financial respon-
gibility is furcher evidenced by its statement that:

_ YReixzbursenent for any expenditures by the United

Stateas or the local cormunities in carryin; out the
filteration program rests within the jurisdiction of the
district court. Upon proper motion and notice by the

Corpas or governmental units involved, and hearinag, the
district court shall datermine wiiat anounts Reserve must

-pay for the interin costs of abatement." Reserve Mininp Co.
v. Lord, 529 F.2d 181, 134 (5th Cir. 1576).

The district court subsequently ordered Reserve to reimburse the Corps,
which is currently in possession of an initial payment of $20,582.56.

The issue raised by the Corps irn its submission is whether 1t may use
those funds (and any other funds Reserve may te required to pay) to reimburse
its appropriations for exzpenditures made inm carrying out the orders of the
court. TFor the reascns and with the limitation discussed Lelow we will not
object to the Corps' using these funds to reimburse its appropriations.

Honey received by governmental agencies is gemerally subject to the
requirement of 31 U.S.C. § 434 (1970) that it be deposited in the Treazsury.
In the absence of a8 statutory excepticn, this provision hes been construed

' to require that moneys so received be covered into the Ireasury as miscel~
laneous receipts. 27 Coz=p. Gen. 422, 425 (1943). ile :uve, hovever, previ-
ously held that because the terms of this provision are seneral ia scope,
they should be reasomably construed in thoir applicatiosn to any particular
form of income or receipt. C£. 39 Comp. Cen. 647, £49 (1360); 24 Coup.
Gen. 847, 849 (1345). _ '

The concern of the Corps is that unlecss it can uvzc the money it has

1w

iz2n

_received from Eecserve to reimburse the Clvil Woriz Iiucd coatrol appropria-~
tions, these appropriations will have becen dzpleted by tae Duluth area
program instead of having been directed to the Civit "iorks asctivities for

whiclhi they were appropriated by Congress.

The languaze of the relevant committee repczis deseribing these services
as of a “texmporary basis,' the statutory authorizsticn to provide "emergency”
supplics of water as one of these services, aad tlo zppropriation provisicn
enabling emernency work prier to an exeyrency fund appropriaticn indicate
the importance accorded these exigent functicms cf the Corps of Engineers.
The Corps of Engincers, having afforded emergency services in compliance
with the provisions of 33 U.S.C. § 7C1in (Supp. IV, 1974), ino providing
drinking water to the affected communitics in the Duluth viciuity, contiuues
to service thia area as required by the Court's crder.
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+  Diversiom of tha Corps' funds to the Duluth area in these circum—
gtances does and will comtinue to result in substantial expenditures of
erergency fuand appropriations for many years, even after cessation of the
discharzesa. Dopletion of the funda required to periorm these cervices by
a single project of lengthy duration-~continued cn tie basis of a court
order—is ininical to the purpeses of 33 U.S.C. § 701n (Supp. IV, 1974),
which authorizes these services. ' : ‘

Moreover, the Corps was, at the inception of the obligations {xposed
upon it by the Court, financially unprepared to assume the burden of a
long-term project. Under judicial constraint of Jamuary 6, 1976, to pro-
vide water supplies immediately, the Corps had no opportunity to geek
congressional authorization. - . :

Hence, requiring the Corps to deposit into miscellanecus receipts of
the Trecasury sums received, via the court, from Reserve as reicbursenent
for the Corps' expenses will result in the frustration of the purposes of
the Corps' appropriatioms. In view thereof and the other unusual facts and
circimstances here involved, and since the Corps did not, as a practical

‘matter, have the opportunity to seek congressional approval for the reim

bursement of its appropriaticns prior to the latest submission of its
appropriation request, we will not object at this tine to the Corps’' using
these funds for this purpose if it finds that the Civil Works flood control
appropriations will in large measure be depleted by the cost of this progranm
unless it may utilize these funds. Cf£. 39 Comp. Gen. 647, 649, supra; and
24 14, 847, 849, supra. - S

e would, however, be required to cbject to the use of these funds for
the duration of the court ordared project unless, in connection with its
first request for appropriations submitted to the Congrass after the date
of this decision, the Corps seecks specificz statutory rutiwority to reinburse
its appropriztions for expenditures made pursuant to the subject court order
from funds paid to it, through the court, by Reserve. II statutory authority
is not granted ia the appropriation legislintioa in conntetion with vhich the
requast vas made, the Corps will be required to dapesil 1 tie Treasury

-,

pursuant to 31 U.S.C. § 484 funds received irom Rezeive.
R.F. KELLER
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