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DIGEST:
In view of broad authority given to Secretary of Housing

and Urban Development (HUD) in section 726(3) of Urban
Growth and MNew Community Development Act of 1970, Secretary
has discretion in selecting course of action to pursue
where developer, whose debentures have been gua enteed by
1UD, is in serious financial difficulty and EUD has acquired
the property. Statute does not restrict Secretary to
alternative vhich would ninimize loss to Covermment,
Expenditures ﬁuthorlzea under sectiom 726{3) would thus
aprear to be “program expenditures” for which revelving

fund is eveailarle,

cision to the Secretary of Housing and Urban Developnment

s¢ to a reguest dated Jume 23, 19790 conccrniﬁg the

s authority to ucse funds from the re"hlving fund established
The

IS

is in rtes yo“
Secretary's

by the Urben Greuth and lew Cemmunity Development Act of 197C.
specific question is whether the revolving fund is availatle--

"to acquire, handle and dicpose of all or a
portion of the real property corprising a new
comadn;t} project as to which this Departmeut has
guaranteed debentures under Title VII of the Housing
and Urban Development Act of 1970, 42 U.S.C. 4301,
et seg., in cases where the Departaent anticipates
that as 2 result of expenditures for acquisition,
handling and disposition of such property, the
Department will incur losses cover and above the loss
of payment in full oa the guarantecd debentures.”

The Urban Growth and liew Comuunity Development Act of 1970 was
enacted as title VII of the Housing and Urban Levelopment Act of 1970,
Pub, L. Yo. 91-0609% (Decerber 31, 12703), 84 Stat. 177C. Designed to
establish a new and expanded program of Federal assistance for new
comraunity development, the Act authorizes several types of fimancial
assistance. GSecction 713 of the Act, 42 U.8.C. 8 4514, authovrizes the
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Secretary to guarantee the obligations of private new community
developers and State land development egencies, subject to certain
limitations, and pledges the full fsith and credit of the United
States to the payment of such guarantees. The primary financing
mechanism under the Act is the revolving fund established by
section 717, 42 U.S.C. 8 4518, set forth in pertinent part below:

"“{a) The Secretary is suthorized to establish a
revolving fund to provide for (1) the timely payment
of any liabilities incurred as the result of guarantecs
or grants under sectiom 4514 of this title; (2) making
loans authorized under this part; (3) payment of
obligations issued to the Secretary of the Treasury
under subsection (b) of this section; and (4) any other
program expenditures, including administrative and
nonadnministrative expenses, * ¥ &

¥ w " ® ¥

"(c¢) MNotwithstanding any other provision of law
relating to the ascquisition, handling, improvemeat, or
~dispozal of real aad other property by the United States,

the Secretary shall have power, fox the protecticn of
the interests of the fuand authorized under this section,
to pay out of such fund all expenses or ciavges in con-
nection with the acquisition, hamdling, i vovement or
dispossl of any property, real or personul

ncquired by
him as & result of recoveries under security, subrogation,
or other rights."

The Department of Housing end Urban Develsprent (HUD) summarizes
its dilemma as follows:

» "£11 of the 13 New Comruwmilty devels itats were
carriced out pursuaut to the bl : n.onal purpose
to estehlish viable, well=~plaoun ‘nvw Community
developrznts as en alternati- @ t< awl., It is
fair to say that vhen the 17 tenislation was
enacted, it was not foresee: thie security which
would be available to the CGovernment upon paying the
debenture holders pursuant to the zuzrantee would be
worthless, lowover, virtually all of the New
Comnunity projects are now in severe financial dif-
figulties, and it now eppears that the value of the
land owned by each New Community developer is such
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that acquisition of the property is not expected
in most cases to produce & net positlve recovery
for the Governmment, after taking into account the
amount of mechanic liens and first mortgages ahead
of the Government's lien,"

HUD's position regarding its authority under the Act is stated
below:

e believe that a sound policy would be for
the Government to deal with each distressed New
Community in a manner which on the one hand
minimizes damage to local governments, residents
of the immediate srea end private entities involved
in the New Commmunity development, and on the other
hand represents an economical approach which limits
losses to the Federal Government in a reasonable

manner.

"While it appears to be the case that the Federal
CGovernment could avoid additional losses over and above
peyment of the debenture holders by simply walking
away from a finuncially distressed New Community, we
believe that the proper role of the Federal Government
is to undertake such steps as are necessary to bring
about responsible and orxrderly disposition of each
distressed Wew Community,"

HUD supports its position by emphasizing the 'public purposes"
set forth in section 710 of the Act, 42 U,S.C., & 4511. In determining
the appropriate course of action, HUD must, it is urged, lock to the
fulfillment of the statutory purposes, and must also consider "the
impact of the agency's decisious on those who were intended to benefit
from the legislation."” HUD also points to the broad authority of
section 726(3) of the Act, 42 U.S.C. & 4527(3), which provides:

"in the performance of, and with respect to,
the functions, powers, and duties vested in him by
this part, the Secretary, in addition to any authority
otherwise vested in him, shall=~
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“{3) have the power to foreclose on any property
‘or commence any action to protect or enforce any right
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conferred upon him by law, contract, or other agree-
ment, and bid for and purchase at any foreclosure or
other sale any property in connection with which he

has provided assistance pursuant to this part., In

the event of any such acquisition, the Secretary may,
notwithstanding any other provision of law relating

to the acquisition, handling, or disposal of rcal
property by the United States, complete, administer,
remodel and convert, dispose of, lease, and otherwise
deal with such property., * * %" (Underscoring supplied.)

Wa are advised that the issue relates, at least potentially, to
several new community projects. Ve understand, however, that the
most urgent situation is that of Gananda, a project approximately

:12 miles each of Rochester, New York, HUD has guaranteed obligations

with respect to CGonanda in the approximate amount of §22 million.
Infornation avallable to us indicates that development activity at
Gananda ceaged in Qctober 1974 after completion among other things,
of roadways; a sewage treatment plant, a vwlti-use neighborhood
center, part of which is curvrently being used as a public elementary
schecol (85% completed), and "infrastructure' (electrical, water,
sewer, gas and ceble television) for dwelling units, It eppears
that there are et present no completed dwelling units at Gananda
(apart from e few model units) and thus no on-site population base,
the school scxving residents of neighboring towms.

Ve are advised that, sccording to HUD studies, there is
virtually ne market for Gananda as 2 'new town,' but market potential
appears to exist for a smaller residential subdivision development,
Faced with the develoner's severe financial situation, HUD is in the
process of comsidering vurious alternatives, One possibility would
be simply to pay the guarentees and tenainate HUD's involvement with
the project, Another possibility under consideration 1s for HUD to
forceclose on its security, obtain clezr title by paying claims and
liens out of the section 717 revolving fund, and transfer an appro-
priate portion of the property to & mew builder,

In a recent decision, B-170971, 3znuary 22, 1976, we had
occasion te congider the Secretary's authority under the 1970 Act in
a somewnat different context., Ve concluded in that decision that
the revolving furnd was rot avallable to HUD to mske payments to a

- developer to enzble him to repair, maintain and/or operate a project

prior to acquisition by HUD, except subsequent to & bona fide
deterination by HUD te acquire the property in question, Wa ex~
pressed the view that such payments could not reasonably be deemed
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“program expenditures” under section 717(a)(4), but rather
constituted a major type of financigl assistance to project
developers beyond the scope of the statute.

Our view of the 1970 Act, as reflected in our prior decisionm,
1s that Congress did not intend to give HUD an unlimited role in
supporting new community developers prior to acquisition of projects
{n financial distress. Similarly, we doubt that Congress envisioned
HUD making extensive investments on the order of the present
situation with regard to acquired projects. MNevertheless, from &
legal standpoint there is one significaunt difference~-the existence
of the Secretary's euthority in section 72&(3), supra, to “complete,
administer, remodel and convert, dispose of, lecase, and othervise
deal with'" property in thz event of acquisition by HUD. We have
‘found nothing in the lepiclative histoxry of Pub. L. lio, 91-609 to
explain this provision or otherwise define its intended scope,

In the absence of coutrary indication in the legislative history,
section 726(3) must be viewed as giving the Secretery discretion to
select the opticn she comsiders best from wmong those available in
the event of nroject acquisition. Also, as LUD points out, the
Secretary must consider the available slternatives in light of the
statutory objectives, Sée, e.g., Colc v. ILymn, 389 F. Supp. 99
(D.D.C, 1975). 4ccordingly, it is our vicw that the Secretary is not
yvestricted to that course of action vhich will yesult in mininum loss
to the Government in each instance and that to the extent a given
expenditure is authorized under section 726(3), it constitutes a
"program cxpenditure" for purposes of section 717(a)(4).

Ve emphasize that this decision is addressed solely to the
question of the Secretary's legal authority and we make no coument
as to the advisability, from either a policy or an economic stand-
point, of any specific course of acticn regarding any project.

The administration of the new community development progrsm will be
subject of coutinuing interest to this Office.
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(SIGHLED) bLi:hn B. STAA

Comptroller General
of the United States





