'THE: CONVIPTROGLLER CENERAL
OF THE URNITED STATES

WASHINGTON, D.C. 20548

VLA

FILE: DATE: MAR 16 \97804 85‘575

B-164522 ‘ S I Kagq¢s
MATTER OF: ’ :

Counfe R. Cecalas = Claim for backpay and
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This esction is a reconsidersticn of the denial
by our Trausportaticn snd Clalms Divisioa, of O

Cecalas for backpay end restorolicn of léave {eow the
was placed ot iavoluntary leave pending a decicion onm tha s y=iiled
application for her disability cctirwaent, ler cloinm wos disalloncd

on tha ground that the sction of hor eipleying azency of pluasing hovr on
Involuntury leave was not orbitravy or CzWLlCLHJc 5o ay to consoitute
an unuwarranied ow unjustified p : Yo 8.C, 8 53¢
(1970), even though the Givil & Lizately
denied the application for disabi

099485 -1




B-184522

The record indicates that %ﬁfh before pnd after the pericd of
involuntery leave, Migs Cecalaz was cmployed az 2 chanist by the
Veterans Acdministration ! \urital Philadelphia, Pennsylvenia. On
Sevtember 6, 1972, Miss Cecalas’ sunervisor informed Hospital
officiels that her contineed & ”“on ut in his laboretory coustituted
en immediate threat to her personszl well-being., Hiss Cecszlas was
counseled by the Associate Chilef of Stzff of the Poornitel 2ud vas
offered reassignment to two other positiong, but rhe declincd bot
positions. The Hospital DMrector then netified iicss Cecalas on
September 7, 1972, that, beased upen the medicel dati
of her supervisor and the Assocliate Chief of Staf!
vere physicians), she ves being ple
while the agency filed aun application for her di

&l

The edninistrative report statos that Miss Cecoles
underon a fitueecs fov minag

was cuanined by nrzvﬂi
file gnd the vznort of
determinatien that the do
illness and thot che nmst

meney,

et

11 the veruivaonente o Lo

Gisability. After Cecalas' arnsver to oe
notice ¢f tentative dot t ; thz agewey decided to £ilc en
spplication for diszbil 2tivenant on her Dehalf with the C5C

3 1%
on Roveaber 8, 1972,

The vecord indicates further that the RBureszu of Rot -rfu—~+s
& v

Insurences and CQcoupatinnal flealth of the €SC dienllowed the rajency's
application in a letter to the ggousy ! 1675, and
denied the egency's apnaal in a le ¥ il 12, 1973, The
ageney then appacled to the Fhilasd Office of the CSC

which affimed ¢ e : Al
appacled to the Board of Anpaals end
in a decision dated Januory 23, 1974,
Regional Cffice that lilsa Cocalas hed n
disabled for uceful and efficient secrvic
position within the meaning of the rotirement law., In Its de i,i
the Board woted that there had beea “meny difficulties” involving
Hiss Cecalas aid numerous personnel in the ageacy and that the
psychiatrist who evaluated her had stated thst she nceded professiorial
help. However, the Doard stated that there is no provision for
retixement for a partiel disabllity, and thés, the application wes
denled., Hiss Cecalos was vreturned to act i e duty in a new position
at the Hogpital on Merch 14, 1974,
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shovn te De teta
e in the dutles of her
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The Back Pay Act, 5 U.S.C. § 5596 (1970),.pnyvides, in pertinent
parts

"(b) An emp‘o"ne of an agzency who, cn the basis
. ‘ of an administrative deternination or e timely appeal,
is found by gppropriate authority under apnlicable law
or regulation to have undergone an unjustified or un-
warranted personnel action that has resulted in the
“withdrawel or reduction of ell or a part of the pay,
allowences, or difierentials of the emploves--

"'(1) 1is eatitled, on corrcction of the persouncl
actiou, to receive for the period for vhich the
personnel action was in effect a0 awount eqgual to all
or any part of the psy, allowances, or dificrentials,
as applicsble, that th C“p]OYCU novmally would have
carned during that peviod if tho persennel action had
not occurved, less awny Qﬂuunts earued by him through
other enploymeut during that period; and

2

"(2) for all purposes, ic
service for the agency during that »erio
the caployes may mot be credited, under
leave in an gmount that would cruzz thz
to his credit to excead the mad
suthorized for the emnleyee by 1=

»f leave
amount ¢i the leave

s oy regulation,"

The CSC has promulgated regulationz under the Zack Pay Act
which read in pertinent part as follow

'"(d) 'To Ve urjustified ov unworrantcd, a personncl
action must be determined to be impvoner or erroneous on
the basis of elther substantivae o7 nrocedursl defects
i after consideration of the equitsble, legal, and proce~

dural elements involved in the personnel action.

p "(e) A persoumel action referred to in section 55%6
- of title 5, United States Code, and this subpart is any
action by zu authorized official of an agency which
results in the withdrawal or deduction of all or any
part of tlie pay, allowsnces, cr differentials of an
employee and includes, but is not limited to, scparations
for any reason (including retirement), suspensions,

v . .
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furloughs without pay, demotions, reductions in pay, and

periods of enforced pald leave whether or not connected

with an adver¢e action covered by Part 752 of this
chapter.”™ 5 C.F.R. 550,803 (d) and (e) (1973

This Office has long held that an employee may be placed on

“involuntary lecave while an agency-filed disabllity retivcment
application is pending before the CSC when administrative oificers

determine, upon the basis of competent medical fiudings, that an .
employece is incapacitated for the performance of his assigned
duties, ead such action does not, under these clrcumstences,
constitute an unjustified or unwarranted personnel action under
5 U.5.C. § 53596 (1970). &l Comp. CGen. 774 (1962); DB-1813L3,
Pebruary 7, 1975. Svch action is also in accordaince with GSG
regulacious., 5 C.V.R. § 831.1200 (1973) and FP Supp. 831-1,
S10-10a(b) . :

The Court of Claims has held that Gowvarnment employees wiio
are placcd in an invoiuatary leave status for medicnl weasonus
are cniitled to recover lost cempousation when it is shown that

the e">-oy<cs were ready, willing auwl uble to por: their
duties aud were not, in fact, medicalliy incapacii at the

time thuy \*ru placed on leave, _i
318 F. 24 929 (Ct. Cl. 1903); G2

Ct. Cl. '42 (lj\u However, in buth of tie
viewed the CSC's determination that thwe
totally Ulﬁﬁulud as & retrosctive detemail
fitness for duty of the employee at the tuua
involuntary leave. In this case, aivhouph i wealas was
gltimately detenained not to be totally disaviod, there has been
no authoritative determination thatbt che was uot disabled at the
time she was placed ou involuntary leave. furiher, there is no
jndication that the medical advico in the firgt instance was .
jmproper or not based on good judzinent, in which case the later -
rejection of such zdvice Cuuld be regarded as correcting an
impreper personnel action. Therefore, there is no legal basis -
upon which to allow backpay and to restorve leave lost for the
period from the date on which Miss Cecales was placed on
involuntary leave (September 7, 1972) to the date the ag gency's
application was denied by the Dureau of Retirement, Insurance,
and Occupational Health (March 6, 1973).

ted States,
AT} 152

, the Court
was not
carding the
placed on
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