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DIGEST: 

While the issuance of a certificate of 
competency is conclusive as to matters of 
responsibility, it does not preclude the 
subsequent cancellation of a solicitation 
that contains defective evaluation provi- 
sions which provide no assurance that award 
would be made on the basis of the most 
favorable cost to the Government. 

Go Leasing, Inc. and Sierra Pacific Airlines protest 
the united States Marshals Service's cancellation of invi- 
tation for bids (IFB) No. 2M-10540 for air charter trans- 
portation services to move prisoners under Federal custody. 
We deny the protests. 

The Go Leasing Protest 

Go Leasing contends that it was the low, responsive 
bidder under the solicitation; that the Small Business 
Administration (SBA) duly issued a certificate of compe- 
tency (COC) to Go Leasing; and that therefore the Marshals 
Service was obligated by the Small Business Act to award 
the contract to Go Leasing. 

The solicitation, which contemplated a fixed price, 
indefinite quantity contract, required that a bidder be a 
'commercial operator or an air carrier within the meaning 
of the Federal Aviation Act of 1958 (49 U.S.C. 1301)." 
Bidders were also required to have been regularly engaged 
in providing air transportation similar in character and 
scope to the anticipated contract services. In this 
regard, the solicitation contained several provisions which 
required that aircraft, flight crew composition, and air- 
craft maintenance compiy with the requirements of Part 121 
Of the Federal Aviation Administration's ( F A A )  regulations, 
14 C.F.R. Part 121 (1982). The solicitation's evaluation 
provisions provided that award would be made to the 
"responsive, responsible offeror submitting the offer most 
advantageous to the Government, price and other factors 
considered." The eva.luation scheme itself was based on a 
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c o m b i n a t i o n  of c h a r g e  per f l i g h t  h o u r ,  c h a r g e  per over- 
n i g h t  stop, and  c h a r g e  per f l i g h t  a r r i v a l  and d e p a r t u r e .  
The I F B  stated t h a t  o f f e r s  would b e  e v a l u a t e d  f o r  award by 
a d d i n g  t h e  t o t a l  e x t e n d e d  p r i c e s  f o r  t h e  base and o p t i o n  
p e r i o d s ,  b a s e d  o n  t h e  m a x i m u m  e s t i m a t e d  q u a n t i t i e s  s e t  
f o r t h  i n  t h e  s o l i c i t a t i o n .  

T h r e e  b i d s  were r e c e i v e d .  G o  L e a s i n g  s u b m i t t e d  t h e  
lowest t o t a l  b i d  f o r  t h e  base and opt ion p e r i o d s :  $1 ,500  
per f l i g h t  h o u r ;  $300  per o v e r n i g h t  s t o p ;  and  $200  per 
f l i g h t  a r r i v a l  and  d e p a r t u r e .  S i e r r a  P a c i f i c  b i d  $1 ,675  
per f l i g h t  h o u r ;  $150 p e r  o v e r n i g h t  s t o p  f o r  t h e  b a s e  y e a r  
and  $200  for  t h e  o p t i o n  y e a r ;  and $50 p e r  a r r i v a l  and  
d e p a r t u r e  f o r  t h e  b a s e  year and $75 f o r  t h e  opt ion year. 

A f t e r  b i d s  were r e c e i v e d ,  agency  p e r s o n n e l  r e a l i z e d  
t h a t  se lect ion u n d e r  t h e  s o l i c i t a t i o n ' s  e v a l u a t i o n  p r o v i -  
s i o n s ,  l a r g e l y  d e p e n d e n t  on  c h a r g e  per f l i g h t  h o u r ,  d i d  
n o t  a c c u r a t e l y  measu re  t h e  t r u e  cost  o f  a c c e p t i n g  e a c h  
b i d ,  s i n c e  G o  L e a s i n g  and Sierra  P a c i f i c  o f f e r e d  t o  per- 
form t h e  r e q u i r e d  s e r v i c e s  w i t h  a i r c r a f t  o f  d i f f e r e n t  
c r u i s i n g  s p e e d s .  A i r c r a f t  w i t h  g r e a t e r  c r u i s i n g  s p e e d s  
o b v i o u s l y  requi re  less f l i g h t  h o u r s  t h a n  d o  slower a i r -  
c r a f t  t o  t r a v e l  f rom p o i n t  to  p o i n t  and c a n  r e s u l t  i n  a 
lower cost  t o  t h e  Government.  F o r  example ,  b e c a u s e  o f  t h e  
d i f f e r e n c e s  i n  t h e  t y p e s  of a i r c r a f t  o f f e r e d ,  t h e  e v a l u -  
ators found t h a t  i n  t h e  i n i t i a l  y e a r  G o  L e a s i n g  would 
r e q u i r e  11 .61  f l i g h t  h o u r s  f o r  c e r t a i n  t r i p s  w h i l e  S i e r r a  
P a c i f i c  o n l y  r e q u i r e d  10 .49  f l i g h t  h o u r s .  Based o n  a 
d e t a i l e d  a n a l y s i s ,  t h e  e v a l u a t o r s  found t h a t  when c r u i s i n g  
speed  o f  t h e  a i r c r a f t  was factored i n t o  t h e  s o l i c i t a t i o n ' s  
e v a l u a t i o n  scheme,  Sierra  P a c i f i c ' s  b i d  w a s  l e s s  c o s t l y .  

On May 27, 1982 ,  t h e  a g e n c y ' s  C o n t r a c t  Review C o m m i t -  
tee ( C R C )  found any  e v a l u a t i o n  t h a t  i n c l u d e d  a i r c r a f t  
c r u i s i n g  s p e e d  to  b e  improper b e c a u s e  i t  was b a s e d  on a 
f a c t o r  o t h e r  t h a n  t h o s e  s t a t e d  i n  t h e  s o l i c i t a t i o n .  The 
CRC, t h e r e f o r e ,  d i d  n o t  p e r m i t  an  award t o  Sierra  P a c i f i c  
as t h e  t r u e  lowest cost b i d d e r ,  b u t  r a t h e r  i n s i s t e d  t h a t  

t h e  s t a t e d  e v a l u a t i o n  scheme. The CRC, however ,  d i d  n o t e  
t h a t  t h e  c o n t r a c t i n g  o f f i c e r  was v e s t e d  w i t h  d i s c r e t i o n a r y  
a u t h o r i t y  to  c a n c e l  t h e  s o l i c i t a t i o n .  

. Go L e a s i n g  b e  c o n s i d e r e d  t h e  low b i d d e r  c o n s i s t e n t  w i t h  
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Instead of canceling the solicitation, the contract- 
ing officer determined Go Leasing to be nonresponsible 
because the contracting officer did not believe Go Leasing 
to be an operator certified under Part 121 of the FAA 
regulations, which applies to air carriers and which, in 
his judgment, was required by the solicitation. He also 
determined that Go Leasing did not meet certain experience 
requirements. Go Leasing did in fact hold an operating 
certificate from the FAA under Part 125, which prescribes 
regulations covering commercial operators of large air- 
craft (other than air carriers). On July 19, the con- 
tracting officer, aware of the defects in the solicita- 
tion, nevertheless referred the question of Go Leasing's 
nonresponsibility to the SBA for processing under COC pro- 
cedures. The contracting officer states that he.re€erred 
the matter to the SBA because he believed that a CoC would 
not be issued and award could then still be made under the 
"flawed" solicitation to the true lowest cost bidder, 
sierra Pacific, thereby obviating the need for a dis- 
ruptive cancellation. 

On September 9, the SBA issued a COC on behalf of Go 
Leasing. In part, the SBA based its determination on the 
fact that the solicitation "repeatedly refers to 'air 
carriers or commercial operators' which would indicate 
that either a commercial operator or an air carrier would 
be acceptable." On September 21, the contracting officer, 
unable to award to the true lowest cost bidder, canceled 
the solicitation because: (1) the solicitation contained 
defects in its evaluation provisions; (2) the solicitation 
was ambiguous, in view of the SBA's position, as to 
whether a Part 125 operator met the Part 121 qualifica- 
tion requirements of the solicitation; and (3) all bids 
allegedly had expired (Go Leasing's bid expired on 
September 15, 2 days after the COC was received by the 
contracting agency). 

Go Leasing contends that the contracting officer's 
"belated perception" that the solicitation was defective 
so as to justify cancellation is of no consequence since 
the Small Business Act, 15 U.S.C. § 637(b)(7)(c) (Supp. IV 
19801, states that once a small business concern is certi- 
fied to be responsible, the contracting officer "shall let 
such Government contract" to that firm "without requiring 
it to meet any other requirement of responsibility or 
eligibility." Thus, eo Leasing argues that a contracting 
officer's discretionary authority to cancel a solicitation 
ceases upon the issuance of a COC by the SBA. Based on 
its understanding of Federal aviation law, Go Leasing also 
disputes the existence of any ambiguity in the solicita- 
tion concerning the acceptability of commercial operators 
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as opposed  t o  a i r  carriers. F u r t h e r ,  a s  t h e  l o w  b i d d e r  
u n d e r  t h e  s o l i c i t a t i o n ' s  e v a l u a t i o n  scheme, G o  L e a s i n g  
c h a r a c t e r i z e s  t h e  c o n t r a c t i n g  o f f i c e r ' s  c o n t e n t i o n  t h a t  
its b i d  had e x p i r e d  o n  September  1 5  a s  a " p u r e  make- 
w e i g h t "  a rgument  s i n c e  t h e  Government could have  awarded  
the c o n t r a c t  o n  Sep tember  1 4 ,  1 d a y  a f t e r  t h e  i s s u a n c e  of 
t h e  COC. 

I s s u a n c e  o f  a COC, however ,  d o e s  n o t  bar a c o n t r a c t -  
i n g  o f f i c e r  f rom c a n c e l i n g  a s o l i c i t a t i o n  when v a l i d  
r e a s o n s  e x i s t  f o r  c a n c e l l a t i o n  o t h e r  t h a n  h i s  judgment  
a b o u t  t h e  n o n r e s p o n s i b i l i t y  o f  t h e  low b i d d e r .  Whi le  t h e  
Small B u s i n e s s  A c t  does r e q u i r e  a n  award a f t e r  i s s u a n c e  o f  
a COC w i t h o u t  a small  b u s i n e s s  c o n c e r n  h a v i n g  to  meet any  
o t h e r  r e q u i r e m e n t  o f  r e s p o n s i b i l i t y  or e l i g i b i l i t y ,  w e  
have  h e l d  t h a t  COC i s s u a n c e  s i m p l y  d o e s  n o t  compel t h e  
Government to make a n  award unde r  a d e f e c t i v e  so l i c i t a -  
t i o n .  -- S e e  I k a r d  M a n u f a t u r i n g  Compax, -- B-192248, Septem- 
ber  22, 1978 ,  78-2 CPD 220. W e  t h e r e f o r e  f i n d  no  m e r i t  i n  
Go L e a s i n g ' s  a rgumen t  t h a t  t h e  Government c o u l d  n o t  c a n c e l  
t h e  s o l i c i t a t i o n  . 

Concern ing  t h e  j u s t i f i c a t i o n  f o r  t h e  c a n c e l l a t i o n  i n  
t h i s  case, w e  have  o f t e n  s t a t e d  t h a t  a s o l i c i t a t i o n  may be 
c a n c e l e d  a f t e r  b i d  o p e n i n g  o n l y  when t h e r e  is  a c o m p e l l i n g  
r e a s o n  to  do so. - S e e  52 Comp. Gen. 285 ( 1 9 7 2 ) .  I n  
d e t e r m i n i n g  w h e t h e r  s u c h  a r e a s o n  e x i s t s ,  t h e  t w o  b a s i c  
factors t h a t  m u s t  b e  c o n s i d e r e d  a r e  w h e t h e r  t h e  best  
i n t e r e s t  o f  t h e  Government would be  s e r v e d  by making a n  
award u n d e r  t h e  i n i t i a l  s o l i c i t a t i o n ,  and whe the r  b i d d e r s  
would be  t r e a t e d  i n  a n  u n f a i r  or u n e q u a l  manner i f  award 
were made. Haughton E l e v a t o r  D i v i s i o n ,  R e l i a n c e  Electr ic  
--_c Company, 55 Comp. Gen. 1051 ,  1058 ( 1 9 7 6 ) ,  76-1 CPD 294; 
Edward B. F r i e l ,  I n c . ,  55 Comp. Gene 231, 237 ( 1 9 7 5 ) ,  75-2 
CPD 164.- 

.---- ----------__--- 

During  t h e  b i d  p r o t e s t  c o n f e r e n c e ,  t h e  protester  
acknowledged t h a t  i t  would n o t  have c o n t e s t e d  a good f a i t h  
c a n c e l l a t i o n  o f  t h e  s o l i c i t a t i o n  i m m e d i a t e l y  a f t e r  b i d  
o p e n i n g  b e c a u s e  o f  t h e  o b v i o u s  d e f e c t s  i n  t h e  s o l i c i t a -  
t i o n ' s  e v a l u a t i o n  scheme f o r  d e t e r m i n i n g  t h e  ac tua l  l o w  
b i d d e r .  ( A s  s t a t ed  a b o v e ,  G o  L e a s i n g  asserts t h a t  s i n c e  - . 
t h e  c o n t r a c t i n g  o f f i c e r ,  aware o f  t h e  d e f e c t s  i n  t h e  
s o l i c i t a t i o n ,  knowing ly  r e f e r r e d  t h e  matter to  t h e  SBA, he  
n o n e t h e l e s s  was t h e r e a f t e r  o b l i g a t e d  t o  award t h e  c o n t r a c t  
t o  G o  L e a s i n g . )  

A l l  p a r t i e s  t h u s  a g r e e  t h a t  s tr ict  a d h e r e n c e  to  t h e  
method o f  e v a l u a t i o n  se t  f o r t h  i n  t h e  I F B ,  which g i v e s  no  
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c o n s i d e r a t i o n  to  c r u i s i n g  s p e e d ,  p r o v i d e s  no  a s s u r a n c e  
t h a t  award would be made to  t h e  b i d d e r  o f f e r i n g  t h e  lowest 
cost t o  t h e  Government. The e v a l u a t i o n  p r o v i s i o n s  t h e r e -  
f o r e  c l e a r l y  were m a t e r i a l l y  d e f e c t i v e ,  since award i n  a 
f o r m a l l y  a d v e r t i s e d  procurement  m u s t  be based on t h e  most 
f a v o r a b l e  cost  t o  t h e  Government. See Crown Laundry and 
9 --- Cleaners ,  B-196118, J a n u a r y  30, 1980,  80-1 C P D  82. 
A l s o ,  t o  e v a l u a t e  b i d s  by c o n s i d e r i n g  a i r c r a f t  speed  
f a c t o r  would p r e j u d i c e  f i r m s  t h a t  b i d  c o n s i s t e n t  w i t h  the 
e v a l u a t i o n  scheme set o u t  i n  t h e  s o l i c i t a t i o n ;  G o  Leas ing ,  
for example,  may w e l l  have selected a f a s t e r  a i r c r a f t  i f  
it had known t h a t  t h i s  matter would a f f e c t  t h e  e v a l u a t i o n  
o f  b i d s .  W e  t h e r e f o r e  conc lude  t h a t  t h e  s o l i c i t a t i o n  w a s  
so d e f e c t i v e  t h a t  c a n c e l l a t i o n  w a s  n o t  o n l y  p r o p e r  b u t  was 
r e q u i r e d .  See I k a r d  Manufac tur ing  ------- Company, --- supra. Thus,  
w e  need n o t  c o n s i d e r  t h e  q u e s t i o n  of t h e  a l l e g e d  ambigui- 
t i e s  i n  t h e  s o l i c i t a t i o n  t h a t  a lso formed t h e  b a s i s  f o r  
c a n c e l l a t i o n .  

- ----I--- 

- .---- 

W e  are  compel led  t o  p o i n t  o u t ,  however, t h a t  t h e  
actions o f  t h e  c o n t r a c t i n g  o f f i c e r  d i d  n o t  enhance t h e  
i n t e g r i t y  o f  t h e  c o m p e t i t i v e  procurement  p r o c e s s .  
c a n c e l l a t i o n  o f  a s o l i c i t a t i o n  and r e s o l i c i t a t i o n  shou ld  
be e f f e c t e d  a s  soon a s  p o s s i b l e  a f t e r  b i d  opening .  -- See 
---I---- Freund P r e c i s i o n ,  I n c . ,  B-199364; B-200303, October  20 ,  
1980,  80-2 CPD 3 0 0 7 B y  n o t  prompt ly  c a n c e l i n g  t h e  so l ic i -  
t a t i o n ,  t h e  c o n t r a c t i n g  o f f i c e r  u n n e c e s s a r i l y  induced G o  
Leas ing  to  e x t e n d  i t s  b i d  and go  through t h e  COC a p p l i c a -  
t i o n  p r o c e s s ,  o n l y  to  have its b i d  r e j e c t e d  upon c a n c e l l a -  
t i o n  a f t e r  i s s u a n c e  o f  t h e  COC. W e  do  n o t  b e l i e v e  t h a t  
t h e  c o n t r a c t i n g  o f f i c e r  fo l lowed sound judgment i n  t h e  
above r e s p e c t ,  w i t h  t h e  r e s u l t  t h a t  h i s  conduc t  engendered 
unnecessa ry  s u s p i c i o n s  and a l l e g a t i o n s  o f  u n f a i r n e s s  and 
f a v o r i t i s m .  By s e p a r a t e  l e t t e r ,  w e  are a d v i s i n g  t h e  
A t t o r n e y  Genera l  o f  o u r  view. 

A 

The S i e r r a  P a c i f i c  P ro te s t  
I_- -._--- 

Sierra  P a c i f i c  advances  n u m e r o u s  c o n t e n t i o n s  a s  t o  
why t h e  s o l i c i t a t i o n  s h a u l d  n o t  have been c a n c e l e d .  
B a s i c a l l y ,  S i e r r a  P a c i f i c  b e l i e v e s  i t  d e s e r v e s  award a s  
t h e  " m o s t  c o s t  e f f e c t i v e  o f f e r [ o r ] "  and a r g u e s  t h a t  t h e  
SBA imprope r ly  " o v e r r u l e d "  t h e  Marsha ls  S e r v i c e  by i s s u i n g  
t h e  COC to  G o  Leas ing .  

W e  have a l r e a d y  concluded  i n  c o n n e c t i o n  w i t h  G o  
L e a s i n g ' s  p r o t e s t  t h a t  t h e  s o l i c i t a t i o n  was so d e f e c t i v e  
t h a t  c a n c e l l a t i o n  was n o t  o n l y  p r o p e r  b u t  was r e q u i r e d .  
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Thus, any award under t h e  s o l i c i t a t i o n  would be  improper 
n o t w i t h s t a n d i n g  Sierra P a c i f i c ' s  p r o t e s t ,  so t h a t  our  
c o n s i d e r a t i o n  of t h e  matters r a i s e d  would s e r v e  no u s e f u l  
purpose 

The protests are d e n i e d .  

of the Uni ted  States  
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