CraARTROLLER GE’.‘\!L;!"Z.C“\L
HME UNITELY STATES

SHINGTON, D.C. 205483

MATTER OF: Llewellyn Lieber--Overseas Dependents
Schools--Backpay
DIGEST: 1. Claim of teacher in DOD Overseas Dependents

cheol System for backpay for the pariod
1859-66, based upon allegedly improper im-
plementation of Public Law 86-81, is controlled
by Court of Claims holding in Crawford v.
United States, 376 F, 24 268 (1867). Since
that case held that salaries were properly
set under the law, the claim is disallowed.

2. There is no definite time for {iling recuest
for reconsideration of setflement certxfzcate
issued by GAC Claims Division. However,
rcquest received § years after date of set-
tlement i3 not a timely recuest and full legal
review will not be made, Nevertheless,
review of fac :ual contentions concerning claim
for additicnal pay boecause of delay of step
increase has been made. Feviov' indicates
claim is without merit since employee tock
excezsive leave without pay and, thus, delay
was reguired.

This metiter concerns a series C" claims subn:itted by Lr. Llewellyn
Lieber, @ teazcher employed by the Tver sependents School System,
Departmcnt of Defense. By lstter of M ,v71 r, Lieber sum-

narized and rezsserted claims she had besn zing since about 18€0,
and presented cne erur“kf new clai ' "’1 of her claims was

held in abovance pending fingl resc L V. lmwc« ‘1ates,
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At this time we wil]. render a dacision cane *rning two of Dr, Lieber's
claimns., The renmaining two claims will be ferwarded to the Department
{ Defense for developmient and comment, and they wili be the subject
of a later decision,
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73 Stat. 213. That Act removed teachers in the Overseas Dependents
School System from the Classification Act of 1945 and the General
Schedule pay system, and created a separate pay setting mechanism
solely for the teachers. Section 5(c) created that mechanism by
providing that:

"(c) The Secretary of each military department
shall fix the rates of basic compensation of teachers
and teaching positions in his military department in
relation to the rates of basic compensation for
similar positions in the United States bui no such
rate of basic compensation so fixed shall exceed the
highest rate of basic compensation for similar positicns
of a comparable level of duties and responsibilites
under the municipal government of the District
of Columbia."

This pay setting system was amended by Public Law 89-391,
April 14, 1966, 80 Stat. 117, 20 U.S.C, § 903(c), to provide that:

'""(¢) The Secretary of each military department
shall fix the basic compensation for teachers and
teaching positions in his military department at
rates eoual to the average of the range of rates of
basic compensation for similar positions of a com=
parable level of duties and responsibilities in urhan
school jurisdictions in the United States of
100, 600 or more population. "

Because of the 1866 emendment, Dr, Lieber's claim must be
1
£ A

alny
considercd in two parts, that part fram 1858 to 1866 and the part
from: 1986 to the present.

A, Backpay, 18590-1968

The manncr in which the Depariment of Defense implemented
Public Law 86-981 was considered by the Court of Claims in
Crawford v. United States, 376 . 2d 265 (Ci, Cl, 1867), cert.
deoied 550 UlS. 1041 (1668). In that case the court considered
and rejected the various arguments raised here by Dr. Lieber, and
held that the Department of Defense was correctly epplying and im-
plementing Public Law 58-61, Since the Supreme Court declined
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to hear the case, we consider the Court of Claims holding dispositive
of Dr. Lieber's claim for backpay for the period 1959-1666. Accord-
ingly, Dr. Lieber's claim for backpay for the period 1959-186§,
based upon the allegation that the Department of Defense incorrectly
implemented Public Law 86-91, is disallowed,

B. Backpay, 1866 to the Present

The Department of Defense's implementaticn of Public Law 88-391
has also been tested in the courts. In Trecosta v. United States,
164 Ct. CI. 1025 (1971), the Court of Claims ruled that the pro-
cedures used by the Department of Defense under Public Law 88-391
were proper. However, in March v, United Stztes, 506 F, 24 1306
(D.C. Cir. 1974), the Cour{ of Zppezals held that the Department of
Defense had not properly implemented Public Law 89-391, and that
teachers in the Cverseas Dependents School System were entitled to
backpay from the date of enactment, April 14, 1966, to the endcf the
1874-75 school year. The case was remanded to the U, S, District
Court for the District of Ccolurnbia for & determination of damages.
Ve are not aware of any appezals in either action, therefore, both
decisions are {inal judgments.

March v. United States, supra, was brought as a class action,
When judgment was entered in the District Court on June 30, 1975,
four individuals were specifically excluded from its coverage.

My, Rocco A. Trecosta was excluded because he was the plaintiff

in Trecosta v, United States, supra, VWe have been advised that the
other Inree indivicuals, bhig. Aide i, Guevarra, DMs, Elizabeth B,
Cozier and Dr. Llewsllyn Liecber, were excluded because they speci-
fically chose not to be members of the class, Thereiore, none of
these individuals is entitled 1o recover anvthing under the terms of
the judgment itself, Any recovery to which thay 7ht be entitied
must be administratively determined independent of the judgment in
March v. United Stotes, supra. In this connecticn it has long been

te . -
the positicn of cur Uiilce that decisions of the Court of Claims,;
Courts of Appeal and other courts inferior to the United States
Supreme Court, are persvasive but nct binding upon this Cifice
except in cases involving the same clsimants as in the court deci-
sions, See E-165571, June 1, 1872, end cases cited therein, There-
fore, Dr. Licber's right to recover backpay from 1868 to the present
must be seperately determined based upon the merits of her claim,
21l the surrounding facis, and a1l pertinent legal authorities,
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Accordingly, we are requesting the views of the Department of
Defense regarding Dr. Lieber's right to recover backpay, and the
amount due, if it is decided that she is in fact entitled to backpay.
VWhen that report is received, the issues will then be resolved by
this Cifice. :

II., DLLAYZED STEP INCREASE

Dr. Lieber also requested reconsideration of Settlement Certificate
No. Z-2116458, issued March 9, 1982, by our Claims Division, which
upheld the administrative denial of her "step-increase' immediately
prior to her conversion from the General Schedule to the teacher's
pay schedule under Public Law 86~81, The Air Force reported that the
effective date for Dr. Lieber's step increase was delayed because she
had accumulated leave without pay in excess of the allowable amounts, -
We have no record of any appeal of this settlement by Dr. Lieber
prior to her claim letter of March 8, 1971, 9 years after the date of
settlement,

Under our regulations, 4 C.F.R. § 32.1 {1875}, recview of
settlements is discretionary with the Comptroller General. We have
generally required that requests for review be submitted within a
reasonable time, and have held that 3 years (B-1878%3, December 30,
19685) and 8 years (B-155521, TFebruary 23, 1885) arc not reasonable
times., Without attempting to strictly define what counstitutes a reason-
able time, we do not bolieve that a recuest for reconsideration sub-
mitted € years after the date of the settlement is a tirmely reguest for
reconsideraticn., Therefore, we will not conduct & fuill legal review
of that setilement,
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Nevertheless, we have examined Lo, Lieberts factual contentions

lem and find thew be withiont merit., We note
that Dr. Lieber's entire argument seem:s to rest upon what she con-
siders to be the improper completion of her Leave fecord (Standard
Form 1137) for the leave year 1959, “We have cxemined that document
and have found it to be correct. The leave rzcord shows Dr, Licher
began the year with an accrued leave balance of 64 hours of annual
leave, She accumulated 160 hcurs cf annual leave during the year,
and had = tctal of 224 hours of leave available for use, The leave
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record shows Dr. Lieber took 142 hours of ennual leave and had her

leave crediis reduced by 24 hours for those periods when she was on

e
leave without pay, lesving hear with an annual leave balance of 58 hours,
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at the end of the year, all of which was accumulated after the
beginning of 1958~-60 school year, The totzl of 166 hours was
properly subtracted from the totzl annual 1eavc available for use
during 19858,

The leave record also shows that Dr, Lieber was charged with
330 hours of leave without pay between July 4 and August 29, 1959,
The charges to leave without pay did not begin until Dr. Lieber had
exhausted all of her annual leave then available for use. At that time,
5 C.F.E. § 25.1(d) (19€0) defincd the t pes of service that were
creditable toward the "'waiting pemo%s required for step increases.
Section 25, 1(d){(2) provided that "[L]cave v.mhout pay, furlough, or
suspension not in excess of tvro work weeks, "' was credxteble toward
the required ''waiting perlod for step increases. Dr, Lieber was
charged with 330 hours of leave without pay, or 250 hours more than
2 workw eks. This was the length of time used by the Air Force in
delaying Dr, Lieber's step increase, and was entirely proper

ID. PRCPER SALARY SCHIDULE

Finally, Dr. Lieber contends that she was not consistently given
credit for her proper educaticnzl level, a masters degree plus 30
additional credit hours, This is an entirely new cle i and musi be
develeped before it can be definitively resolved,. We note that this
claim was first received in this Cffice cn Iiarch SL;, 1871, TUnder
31 U.S.C. § 71a (1970) &l claims are barred unless received in
ocur Tffice within 10 years (This pomou Wag ater rr. k‘ich'd to ¢ years,
See Fublic Law 93-6%4, Januvary 2, 187 H,, oS St L. G385.). Therefore,
Dr. Licber's claim may be congidercd rwl) 1;)31‘10{: frorm
March 28, 1861, to the present. 4 reuvort this clain: has
slso bcen requested from the Departmaont snd & deter-
mination will bhe includcd in our forthemuin

Paul G. Demtling

PAvm %
For the@ Comptroller General
of the United States





