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MATTER OF:  yo14es H., Lee - Reconsideration of environmental

' differential for cold work
DIGEST: Civil Service Commission (CSC) requests reconsideration
of prior decision (53 Cormp. Gen. 789) which held that
envirorments) differential for cold work must be paid
notwithstanding the furnishing of protective clothing to
employee. GAO reaffirms prior decision because the
work was performecd under circumstances listed in
Appendix J, FPAi Supplement 532-1, Also, C5C states
there are inconsistencies in the wording of Appendiz J
and regulations and plans to revise regulations,

The Chairman of the Civil Service Commmission (CSC), by letier of
April 3, 1875, requests that we reconsider our decision, 53 Comp.
Gen. 769 (i1674), B-1680108, which held that an environmental differ-
ential for cold work muct be pzid notwithstanding the furnishing of
protective clothing to the employee. '

In that case Nr. James H. Lee, a food service worker employed
by the Veterans Administration (V2), claimed that he should receive
envircnmentsl differential for cold work under Appendix J cof the
Federal Perconnel Manusl (7PLI) Supplement 532-1, The Veterans
Administration claimed that protective clothing furnished the employee
practically elirmninated the discomfort, and, therefore, under sub-
chapter $8-7, ¥Pii Supplement $32-1 (Jon., 15, 1973), payment of
an cnvironmental differential was nct warranted.

Subchapter S8, FPM Supplement 532-1 provides in part that:
", Cbjective. Each agency should have as

its objective tie elimination or reduction to tne

lowest level possible of all harards, physical hard-

ships, and working conditions of an unusually severe

nature. ‘’hen the agency acticn does not overcome

the unusvally severe nature of the hazard, physical

hardship, or working condition, an environmentsal

differentisl is warranted., Lven though an environ-

mentzl differential is authorized, there is en agency

responsicility to initiate continuing positive acticn

to eliminate danger and risk which contribute or

cause the hazard, physical hardship, or working -
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condition of an unusually severe nature. The
existence of environmental differentials is not
intended to condone work practices which cir-
cumvent Federal safety laws, rules, and
regulations.

* * ¥ * %

"d. Authorization for pay for environmental
differential, (1) P=zy is authorized for exposure
to an unusually severe hazard which could result
in significant injury, illness, or death, such as
on a high structure when the hazard is not practi-
cally eliminated by protective facilities or on an
open structure when adverse conditions such as
darkness, lightning, steady rain, snow, sleet,
ice, or high wind velocity exists,

'"(2) P:y is authorized for exposure to an
unusually scvere physical hardship vnder cir-
cumstances which cause significant physical
discomfort or distress not practlcally ‘eliminated
by protective devices,

"(3) P.y is authorized for exposure to an
unusually severe working conditicn under circum-
gstances involving exposure to fumes, dust, or
noise which cause significant distress or discom-
fort in the form of nausea, or skin, eye, ear, or
nose irritaticn or conditions which cause abnormal
soil of body and clothing, etc., and where the dl“-
tress or discomfort is not practically eliminated.

The VA's contention was that the above conditions determine when
environmental differential should be paid, even though a category of
work is listed in Appendix J as one for which an environmental dif-
ferential is authorized. 'Cold work'' is listed in Appendix J, Part 1,
para. 5, as one category for which the environmental d1fferent1a1 is
authorized without qualifying conditions, as follows:

"Cold work. Working in cold storage or other
climate~controlled areas where the employee is

subject to temperatures at or below freezing '
(32 degrees Fahrenheit),' . .
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Our decision in 53 Comp. Gen. 789, supra, was based on the fact
that paragraphs S8-7a and d, quoted above, are general statements,
whereas paragraphs S8-7e, f, and g, quoted below, explain that in-
clusion of a category of work in Appendix J amounts to a determination
that such work meets the general criteria and objectives for payment
of an environmental differential set forth in paragraphs a and d. Para-
graphs S8-7e, f, and g provide that:

"e. Establishment of environmental differentizals.
(1) Appendix J 1s a schedule of environmental pay dif-
ferentials which defines methods of payment and various
degrees of hazards, physical hardships, and working
conditions, cach of an unusually severe nature, for which
the differentials are payable. The amount of the differ~
entials are listed in appendix J. Invironmental differ-
entials are authorized only when the exposure is under
the circumstances described in the category listed in
appendix J, except as provided in paragraph i. * * *

"(2) Environmental differentials are stated as

&
narnsntac
polcliiayg

o
gories of exposures as described in appendix J, * * %

ameounts and zre authorized for the cate-

FEpaes

"f. When environmental differential is paid.
(1) Anagency shall puy tae envircomental difierential
in appendix J te a wage employee paid under a rFederal
Wage System wage schedule when the employee is per-
forming assigned duties which expose him to an un-
usually severe hazard, physicel hardship, or working
condition listed in appendix J, on or after the effective
date specified.

* o * * ¥

" Determining local gituaticns when environmental

differenticls ave pevable. (1) Appendix J defines tbe cate-
gories of exposure for wiich the hazard, physical hardships,
or working conditicns are of such an unusual nature as to
warrant environmental differentials, and gives examples of
situations which are illustrative of the nature and degree of
the particular hazard, physical hardship, or working con-
dition involved in performing the category. The examples

of the situations are not all inclusive but are intended to

be {llustrative only. - .
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'"(2) Each installation or activity must evaluate
its situations egainst the guidelines in appendix J to
determine whether the local situation is covered by one
or more of the defined categories.

"(a) When the local situation Is determined to
be covered by one or more of the defined
categories (even though not covered by a
specific illustrative example), the au-
thorized environmental differentizl is
paid for the approprizate category. "

The Civil Service Commission, in its reguest for reconsideration,
states that the conditions set forth in S8-7, paragraphs a and d, were
meant to qualify the categories of work listed in Appendix J and that
subchapter 8 of FPM “‘upplement 532-1 was meant to provide overall
guiding criteria to be applied to each and every categery listed in
Appendix J, However, the April 3, 18675 letter frorn the Chzairman
of the Civil Service Commission acknowledges that ''some inconsis-
tencies exist in the wording of Appendix J and Subchapter 8 of FPM
Supplement 532-1, According 1}, we Dlan to revise the materizal so
it will be more consistent with the original philozophy and intent
arrived at during the develepment of the FPM Su ,plement 532-1 at

the meetings of the National Wage Policy Committee, "

At the outset, we should state that we have no objection to the
plan of C5C to revise this material to carry out its original intentions.
Cur pricr decizicon and this decision are based on the meterial as it
presently exists, If the Commission had a different intent, we believe
that it was not cdequately expressed in the C5SC materials now before
us.,

In pertinent part, with reference to Appendix J, 53 Comp. Gen., 789
etates as follows: :

"Payment of the differential for certain categories
of worll Tnciuded 6t L uencis g 18 conaiiicnad unen the
discomiori, condiiicn or hazard not being to some extent
alleviated, Ve reter I this regard to tne following cate-
gories oi work listed at Part I of Lppendix J: high work
at legser heizhts, dirty work, and work mvolvmg welding
of preheated metals, At Part II of Appendix J, payment
of & differential for the following categories of work is

-4 -
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sin:ilerly conditioned: work with cxplosives end
incendiery materials involving & hizh degree of
hoezerd, work with peisons involving @ l“f‘n degree
of haward, znd with work with n\wro-crmu tsnis
xz.volnm & higa degree of hazard, Cther cote-
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o a2 noture and thius
i the findi “W‘ of cur {ronsoor u,taon ind Claims
Civicien L, Leo is ontitled to payment of the
dificre: stlal. " (i mphasis added. )

The U302 stateg thet i'w conditicna set forth in S3-7, FPhs
Supplenent 837-1, provide the overall guiding eriteris to be applied
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to cach ond every category listed in Appendix J, In this connection
poragranng g end d comtein geners al previsic '3 for wtcrn*ining whe

s differcntial may he paid. Cn the ciber hand paregraphs e, {, and g
8pec mwl‘y proesceribe cenditions when e dilie v,ml.ﬂl is to be ,..~ <
Generclly, it is 2 rule in the censiructicn of statutes or rf‘”z: ziions
‘thot specific provisicns take precedonece over genersl provisions.
Therefere, we view the provizsicns of parcgrephs e, §, 2nd g &
taking precedence over those in parogropns 8 énd d. Loeeordingly,

it iz cur a,,.hucﬂ thnt when an employee periorms work under the

3

{

cir umsicnces Jeserived in & eategory lted in Sppendix J e is
entitted 1o an eavirontentel diffcrential, However, wuacen the work
pf*mom,zw iz not poerfurmed under the circums t.~nc:rm specxfied in
Lppendix & or one of the examplos listed tie s then t; UEEney
wousld Lo rw‘ulra,.? to examine cleims for Lm rc mm:l Hiferenticls
to detoerniine whather the werting conditic eget the m.;:z;rsxl crj-

-
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