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THE COMPTYAJDILLER GENERAL
DECISION OF THE UNITED BTATES
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FILE: DATE: OEC D 176
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MATTER QF:
The appoiatment of the Fedsral Iasurance Administraror

CIGEST:

1, 7Yedersl Insurascs Admiaistrator, position establishad
under 42 U.§.C. § 3533a (7.970) requires Presideantial
wounination and confirmation umder Article IX, § 2, Cl.
2 of Constitution. Comstitu.iom presumss all officers
of Upitcd States must he appeinted with advice and
conseat of Benate except whan Congress affirmacively
dolegates full appoiatment authority elsevhars.

2, lajscciom by Conferenca Committas of Senate smsndmant
te requiry coufirmeion of Federal Insuranca Adnimistrator
doas not comstitute waiver of comstitutiounl right and
duty 20 advisc and consent. Secretarial awthority to
appoiut, iancludiag officers, wmder 42 U.8.C. | 3535(c)
71970) doas not include Insurancs Administrator. IHowever,
20 sxcepiion will ba taken to past compensation ef
incumbent or for ressonable period aftar date of thia
decision to allow time for preseuntation of his nams
for Bemate comfirrati~a,

By congressiewsl regvest, the Cenezal Accounting Office hau been
askad to Jet~rmina whethar the incumbent Federal Insursnce Administrator
has busn validly appointed by tha Sacritary of Horwing and Urban Davalop-
sent (HUL) and 1f not. what lepal actiun by this Office te mecessary,

We wderstand that the pressut incumbint was first appointed by the
Secretary to sarve in an acting capacity and that the appointment vas
latar made parsanant by the Seeretary without presenting his nase to
tha Senats for nomfirmation. The quastion im whether the Secretary
had authority to complets the appointmut herself or vhethar Presi~
eatial sonisatiom and Senats confirmarion of tha position of Fedazal

Insurance Adxizigirator was required.

Tha pesitien oI Fedaral Ins:ramge Administrator was estadblished
by nection 1105(a) rf sl Housing asd Urbam Development Act of 1969,
approved August 1, 1968, Pub. L. No. 90-443, 82 Stat. 476, 567, 42
J.8.C. § 3333a (1970). This section provides:

"Thare ‘s hareby satablished in :hs Departmsnt

of Housing emd Urlan Development the position of
Feisral Insurence Administivater.”
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There 1is »o speeifis requiremant for Semate ssafirwativa but weithar £{a theve
s delegution of autherity t» sstablish the ‘eeitisa witheut eonfirmatisa.
Moresver, thers is acthiag in the lagislative hietery of the Ast vhish esplaine
the silenss as to the methed of sppeintmat vhish, in fasg, way ave resmlted
from an svsenight. VWa mete that im the fiemats versism of tha i1l (3. 3497,
May 29, 11%J) tha Admin‘stretor's dutfies would de parforend threowgh a Geverw—
msat cezporstise, headed by an emseutive dizester, vhe would bhave bosm subjest
te oonfirmatisn. The Josss bill (N.R. 17969, Jums 13, 1965) westad ail the
issursase dutiss ia the Besrataty. The Couferees swbetiguted the preseat
provision, but offsred 10 partisular reasm for the change. . layt. Ne.
1785, J0th Cong., 24 Sess., 139 (1968). Thus, it is 41ffSisult to infer &
positive intsnt to drup the requizemsat for srifirmstiom,

In our view, Axticle II, seq.2 of the United Stavns Cemstitution requires
all "wffisexs of the Uaired States" te be meminated %y the President and esm-
firmad by ths Senats waless there i{s an sffirmative exesption cxpreuseed by
the Congrass ia "lav.” Tia pertiment scctisa of the Cemstitutisn resds as
folleows:

"2 ® 4 [The Fresident] skall ssuinite, and by and with
the Advice and Cousent of the Semats, 6siwll sppeint Asbassaders:
other public Minivcers and Conwuls, Judgys of tha [wprema
Court, and all sthax Xificers ¢f the United States, xhess
Appoiutments sre not hersin otherwiss provided fer, and
vhich shali bda estabiished by Law: but the Cougress.may
by Lav vest the \ppeintmeat of such inferier Officexs,
as they think prepar, iu the President aloos, in ths
Courts of Law, or ia tha ksads «f Departmsmts.”

This previsicn was iaterpreted by a ¢ivculf aourt in Saully v. Uaited
Fraten, 193 7. 185, 187 (C.C. Nev. 1910) as fellowst

"iha Constitution thus divides the officeczs of tha
United Statas inte t'w classsa: First, thoss whea the
President ctall anomizats, and by asd with the adviese
and ccaseni: of the Semats appeiat. 7This wless iasludss
smbassadors, other pudblic mianisterv, eeasuls, judges of
the Swprems Ceurt, amd all ether offigezs of the Unitsd
States whose 2ppeiantvents are wet otharwise previded
for ia the Censtitutior itself, and whish shali be
astablishad by law; csssnd, infarisxr efficers which
shall be sstablished by iav, whosa appoiziment Congrevs
may vest ia the Presideat aleas, ht.hm.ll..

orhthhdsotw-. Vhee,

) how the

of that class desigmsted in !:h! Conrititution u
other officers of the United States wh
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Ia Willimme v. Philidpe, 360 7. Swpp. 1383 (D.D.C. 1973), the
Couzst statad as fellewws:

"Ihe omatitutisasl preovisiss grvetuing the appeintment
of feoiaval slfieials s alsar ia its mandate, Uanlece
Cougress has vested the power of nppointasat of aa
offiesr in the President, the Courts, or a Departmsat
head, he nay ba appeinted oanly with tha advise and
esmourit of the Semats, wnless that bedy is ia recu.s.”

In other werds, the Coastitution presumes that all officers of the
Uaited Statee must be appeinted wirh tha alvice and coasent of the
Sessta. Oanly whea it clsariy delegatas tha full appointmant power
far a partisular position or slass of positiens by law to “the
Fresldeat alsse, im the Courts of iav, or ia the Heads of Depart-
mats,” can an appointmnt be lavfslly made witieut such consent.
It 15 thas nst necassary that thk3 Ceomgre>s make each new position
4% ercates subjest te 1ts ac.fen awd con .t sutherity. It is
autematically se subjest wniess tha Cangress affirmatively
dalagates the full sppointmsnt authority slsewvhares.

It Ja trwe. that im the great majority of statutes coutainimg
legislativaly established pesitions, the Congress either spscifically
roquired thr Presidsmt to momimate tiw officer with advice and cousemt
of tha J~=ite, or it spacifically dalagated the appoiatmsat power
alsevhare. Ses, 8:%., the prcvisions of section 4 of Pub. L. Ne.
89-174, tha Aat vhigch astablishad the Departiect of Nouwsiag aad
Ushan Devalepmeat, ia whigh the Under Secretary, the Gensral
Cownsl and four Aasistast Segretariss wers required to have
Senate confirmatiom but a fifth Aseistant Searetary fox Admin-
istration wus autherised to be cppoiated by the Secratary with
the approval of the Presideat only. Ome amseptioa in »aich the
Congress sstablished positions but was sileat & to the method
of appaintmsat is ia the Aot of Margh 3, 1875, chaptar 130,
partaining t» Treasury Departmmmt perssansl. Tha positioms
of "deputy seaptrelle:," "deputy commissiounsr of custess,"

"deputy suditor,” amd "deputy registar' ware simply desifnated

in the statute, aad 8 saiary set, bdut nothisg mora. Ihera wvas
hovever, a general prevision authorisiag the Secratary to

appeint en s own "swsh nwmber of ¢larks of tha ssveral classes
reseguised by law and sech mesiengers, asaictant wessengers,
copyists, watchmen, laborexs, snd othar employess, and at such
rates of conpemsation respestively as may be sppropriated for

by Ceugress frem year to year." The Secrarary of the Treasury
asked the Attorney General the same questicn we are now considering.
The Attorney General teplied:
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tha Semate; though ia the resess ¢
Prssident may, of sevrea, f1ill them by temperssy
eommissions.

"It is txue that in vegard te the twe deputy
eonmissionsrs of interaal revenws, and te the deputy
senptrelier of the surTemey, previsusly estsblished,
thair appeiatasut is in tha Sesreiary of the Trwaswry.
Bt this Lo by feres of ampress legislative Saamt
specially applicadls te thess offisscs; and tha
fact that autherity te appeisnt has basa thee
ia ssxtain cases, the sxictenss of & genwal autherity
of 1ika scharaster, excieisabls in similar sacss, is
mot te be iaferied, but rather the semtr-=y." 15 Op.
Attormay Gaceral 3, Juma 25, 1875. Ses alse 18 Op.
Attormay Geaarsl 93, January 6, 1885, und 409, Ny 26,
1846,

We agresa with the Attermay Gemaral that e walid iafexeace of Cougressismal
imtent way bs drowa frem the fect Chat sppeistmsat autherity is wsually spalled
out in meat statutes sstabliriiag legivlactive pesitisns but that this was st
dene ia the statwte in quast!/asm.

Ths Cemsral Coumsal of !WD, replyiag oa the Secretar:'s behalZ ia a
letter deated Cateber 27, 1976, to our requast for the Deparimat's viewm
oa this fesua, states:

{

"Ihe fsous of Semats eenfirmation wvas met raised
from tha pregram's insceptisn in 1968 wmtil
Novenber of 1973, vhen Sematsr Themss ¥. Ragletem
quastisnsd the lagality of the appeintmmat witheut
Senate essnfirmatiss.

"In evder to resolve Chis issus sa smsadmsat t»
Sectior 1105 (a) ot the Mousiang and Vzhan Deveiep-
ment Aot of 1968 wue intreduced ou April 18, 1976.
(Sestisn 15 of 8. 3293, Semnta Repert Ne. $~749,
94th Congress, 24 Bsssion, 1976.; Ths amsndmant
reads as fellowe:




=

§-183012

“See, 15, (a) Sactisw 1105(a) of tha lsusing
and Urban Develspusat Act of 1968 is rasnded
by adding at ths ead theeef the following
new seateuss: 'The Fedoral lLasuranges
Muiniscrater stall ba appoimted by the
Freaident, by sad with the advics and
vonsant of the Genats.'

"(b) The anendsant mads by subsec-
tiocn (a) becomes effective on Jacwary 1, 1977."

The Ganaral Counssl then points oui that ssction 13 vas deleted in
conlerance, and states:

"It 1s significant that the Copgresy specifically
cousidered an amsnduent requirimg that the FiA
Adainistrstor ba appoin/md by tha Presidant aud
confirmed by the Senate and, after full and fres
confereuce, agresd to delets the amsadwent.”
(Empbasis addad.)

The Gensral Counsel concludes therefrem that iLhe Beeretary iis4 the authority
tc appoiat the FTederal Insurance Adminiatrator.

We are not privy, of gourse, to information about thas nature and extent
of Conference Committee delibarations about this issus. The Confarence
Committua report states ouly as follcws:

bl 1 £ the ¥ a e trator
The Senste bill contained a provision not in the liouse
amandmeat requiring that the FIA Administrator be
appointed by the Presideat sud confirmed by the
Seaate, effective January 1, 1977. 7he coulsrance
report does mot contain this prrvision,”

Wea have been informad that Ssastor Esglaton, one of the conferees, nad made
avallabls to the Committen two advisory opinions—ouna Zres this Office and
ona from the Library of Congress—which soucledsd that coafirmation war
constitutionally required. Ve bslieve that the Couferexze Committes's
action may, with equal wvalidity, be attributed to a beliaf that the
anendment was not necessary becauss confirmation wear slresady mendatad

by the Counstitution. In sny case, we cannot intespret the Conference
Committes's action, in tha absence of an exprass stateucnt to that

effect, as wridence of ths necessary affirmative izteat to waive tha
Senate's right and duty to sdvise and cousent ou tiids appoiutmant.
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The mext yuastisa £s whather thers is fa fect on affirmstive delegation
of antherity "Dy law":to the Sesretary to mska the appeintusat we sve ssa—-
.““ml

The Geasr . Ccounsel, in his Gitebar 27 lettar, supts, sxpresses ths
dalief that 4< U.8.C, § 3535(c) (19790), givac the Becratary of the Depart-~
meat the authori’y to appoint the Administrator. This prr.isiom states
in »ertiment parci

"(e)} Ewploymant, compsnsation, authority, and
duties of perscamsl.

"The Sscratiiry is suthorised, subject to the
civil servioe and classification laws, to selece,
appoiat, empluy, zud fix the cowpensation of such
officers and employess, including attoxmeys, as
shall be mecwssary to carry out the provisiems of
this chapter snd te prescribe thair sutbority amd
duties. ® & A%

Section 33535(c) was origimally enacted as section 7{(ac) of the Departmsat
of Besuaing and Urban Developmant Aci, approved JSepisaber 9, 1963, Pub, L.
No. 89-174, 79 Stat. 667, 670. 'Thexe is a refersmos to tha previsiens of
section 7(g) of the Act im House Raport No. 337, 89th Cougress, lst BSess.
1¢ (1963), which speaks to tha iffersnces between H.R. §927, a bill to
sstablish a Dapartmeat of lowsing and Urhan Developmesnt, amd Reergmainatioa
Plan No. 1 of 1962. Imciuded smong ?'»8e diffarsmses ave tim follewing:

"(3) ovisions new
+=~=The 19635 bill contains leg tive previsisms
and autheriszatisus, which ceuli sot legally be insluded
in the pl-a, as followw!

L L L & L

“(f) The Secretary would ba authorisad to
sppoint personsdl, asd fix compensation fer heads
of orgsaisationsl cemponants be satablishes, * # &"

In view of this sxplasation smd the gemeral purport af sestisa 7(a), it appears
that Congress caly iateaded te giwva the Seerstary authority :wder this pro-
visioa to eppoint perscansl for offices within the Depsrtmsar which tha
Secretary establishes, as opposed to effices which Congress itself establishes.

It is not necessarily significant that the dalegation of zppointmant
authority in 42 U.S8.C. § 33535(c) was snacted saveral ysars defors ths
Insurance Administrator's pesition was creatad 1f it is reasonabdle to
concluda that tha aew position is in the sama class with those described
in 42 U.8.C. § 3335(c). Howaver, va note that the pesition involves the



|

t,

»183012

adniaisgratisn ¢! three esngrestisaslly mandsted prepexty insuramns pregrams,
imvelviag large rens of memay. MNetwever, the Insuramse Admiaistrater is
evtpenseted Ct Gmeutive lovel IV and appears ea the D resrgantsation
chart at the samn lavel 50 tha Gemsral Cousnsl and the Assistant Secretcriss.
Az sotad saxliier, seatisa 4 of Pub. L. Ne. §9-174 makss sach of the sbove
aaned positisns (smnept the Assistan: Bestetary fex Aduinistration) subjest
te Seaste ceafirmation.

Aceordiagly, we helievs that the pesitisn of Federal Insurance
Aduiaistrater casmet be fusluded among those subject te the Becrotary's
penessl sppeintament powers under sectiom 3333(c). This is espesially
true in view of the kighly respsaaible matusre of thwe Iaruramss Admin-
istraer's duties and the deeizabilicy of afferding the Congtsss an
sppoxrtumity te be fully iafermsd abeut the Adminisgrater’s qualifiszatioms.
Ma therefere ocvaclnda that the imcwsbemt has not besa lcgally appointed
am auet be preseated o the Semate for ceufirmatioca at the cirliset

oppertuaicy.

Vails we disagree with the view of the HID Gemeral Coumsel that
42 U.B.C. § 3333(s) prevides sutherity feor tas Secretary te appeiat
the Iasuranse Aduixistrator, er that the rejectisn of an adviga asd ..
consent unendusnt by the Confercnes Committes ceustitutes s waiver
of tha dowstituticnal requiremsat feor esufirmation, wa sammet say
that thers is a0 reassaabls baszis for his spinton. Sinse we had
ot rendered 4 formk epiafen at ths tims the pormament appeintasat
was made, ‘4 do not chiak it is sppropriate for this Offica to take
ou axseptisn o the past paymeats of ssupensatien to the inswmbent .
Insyvanse Adainistrator. Mexesver, sisca the Congress is preseatly
not ia sessien, we will mot shject to compensation paid to him for a
reaseasnbl . peried of time follewiag the date of this decision 4a
ordar te afford an epportwnity to presamt tha incwrben: td the
Senates for coafirndition to ths pesition of Federal Zusurance Admin—
istrater. ‘
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