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| THE COMPTROLLER OENENRAL
JOF THE UNITED BTATOS

waBHINGTON, D.c., 20848

FILE: DATE: MAR 8 W77
MATTER OF: A-173871

Uark Barstein - Clatm for compensatory time
DIGEST: while in travel stauas

1. NLRE Ficld Alterney claims compensatory time for
ravel time incident to interview 3f witneas away from
duty station and a‘ter regular duty hours. Clain: is
denied since interview did pot ereate such immediate
necepeity for travel ar tc preclude scheduling of travel
during reguiar duty hours wnder 3 U.S. . $8101 (b).

3. Entitlement to vvertime (or compensatory time) for
travel time under 5 U, 8. C. §35642 (b)(2)(B}{iv) dependn

not only on the 2vent neceseitating travel Lieing adminis-
tratively uacontrollable but #lao on the necessity for
schaduling the travel during nondu’ly houre, If the scheduling
of the travel during regular duty tours would not resudt

in 2 or mcre days of additiorel ror diem, then travel may
mot be scheduled during nonduty hours with resulting over-
time »ay. B-172271, Noveinbe:r 18, 1074, modified,

This action is in response to the request for a decision from
Mr. [.obert Dr ker, President, Naticnal Labor Relations Board
Union (hereinafter refarred to as the Union'), concerning the
entitlement of Mr. Mark Buratein, a National Labur Relations
Board (NLRB) Field Attorney, to overtime ¢ mpensation or
compensatory time in lieu thereof for time spent in travel
incident to the interview of s witness after the employee's
regular duty hours.

‘Tha fects in this case are not in dispute. It appears that on
Hovember 4, 1675, Mr. Burstein, who was assigned to the
Milwaukee, Wisconsin, NLRE |Regional Office left Milwaukee at
8:15 p.m. and traveled iv Oconomowoc, Wisconein, to conduct a
pre-trial interview of a witness schedulad to appear in a NLRB3
unfair labor practice trial. Mr. Burstein arrived at the witasss'
home in Oconomowoe at 7 p,m., completed the interview at F:30
f.m. » ard returned to Milwaukee at 2315 p.m. He has requested

-1/2 hours nf overtime compensation (or compensatory time) .
for hia travel time to and from the interview in accordance with the
provigions of 5 U. 8. C. §§ 2542 (b)(2)(B)(iv). 5543 (Supp. V, 1875).
The submigsion from the Union states that the witnees t> be
interviewed had enasential testimony for LC.e trial and thst he had
been ""'somewhat uncooperative'' during the initial inverication of
the unfeir labor practice chzrge. In addition, the Union stetes that
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the witneas worked the same hours as thrt of the Milwaukee Regional
Office and that he insisted upon being interviewed at 7 p.m,, after
he had completed dinncy,

Mr. Burstein's claim was denled by the NLRB, and he filed a
giievance pursuant to the Agrerment between the NLRB General
Couneel and the Union, On January 13, 1976, = "STEP THREE
DECISION" was issued by Liv, Josaph E. DeSic, Associate
General Counsel for the NLRB.: denying Mr. Burstein's claim as
not compensable under 5 U, 8. C. §5542 (b)(2){B)(iv) since the event
which necessitateZ travel was not of such an uncontrollable nature
as to preclude the scheduling of the employze's travel time during
regular working hours. The decision of the NLRB cited two decinions
of onr Office, 51 Comp, Gen. 727 (1872) and B-172871, November 18,
i874. The Unicon, therefore, elented to request a decision from
our Office,

The Union says that for the purpeses of pre~tirfal preparation,
Mr. Burstein had no alternative but to interview the witness, and
8ince the witness was not available during the normal office hours
of the Milwaukee Regional Office, the scheduling of the interview
could not be controlled administratively, Further, the Union points
to language in our decision B~172871, for the principle that where
the employee has to accommodate to the schedules of outside parties,
this conatitutes an event which cannot be controlled adm iniatratively
as cnnteraplated under § U, S. C. §5542 (b). The Union views the
"Greado case ", 51 Comp. Gen. 727, aupra, as distinguishable
in that the employee in that case, Mr. Ureco (also a NI RB Field
Atlorney), had the discretion to interview or not interview s witneas
in an investigatory maiter, and Mr. Greco scheduled the interview
at the convenience of the witness and himself, The Union conter.ds
that Mr, Eurstein was obligated o interview this witness and taat
he was forced to adhere to the scheduled dictated by the witness.

In response to our request for comments the General Counsel
of the NLRB atates that, while the NLRB has no ogbjection to granting
Mr. Burstein'n claim, it feels hound by our prior decisions involving
NLRB Field Attorneys, 61 Comp. Gen. 727, supray B-1732871,
November 18, 1874, and April 21, 18768, whic e NLEB interprety
as allowing compenaation for travel outgside normel working hours
only wilere there is no administraiive alternative to the er
scheduling of travel in accordance with 8 U, 3, C. §8101 (b){(2)., As
noted above, the NLRB contends that the circumstances surrounding
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Mr. Burstein's travel do not meet the conditions set forth in
b U.B.C. $5542 (b)(2)(B)iv) ms interpreted by our decisions.

Bection 5842 of title §, United Btates Code, provides, in
pertinent part;

"(b) For the purpose of this subchaptar

"(2) time spent in a travel status away from
the official duty station of an employee is not
hours of employment unlesa -~

] L - ® L]

"(B) the travel & * & (iv) results from an
event which cou!”, not be scheduled or
controlled adn aistratively.” 8 U.S,C.
$8842 (b)(2)(BR’ .av) (Supp. V., 1878),

In addition, s employee's travel {s to be scheduled in accordance
wich the provisions of 8 U.8, C. $6101 (b) which provides, in part:

'"(2) To the maxiwum extent practicable, the head of
an sgency shall schedule the time to be spent by an
employee in a trave! rtatus away from his official
duty station within the regulariy acheduled workweek
of the empioyse, "

The "event' referred to in 5 U.5.C. §5542 has been held to
be anything which necespitat.:s the employre's travel, 81 Comp.
Gen, 727, supra; and B-174036, October 4, 1978. To be
compensable travel time there must also exist an imniediate
officinl necessity in connection with the event requiring the
travel to be performed outside the employee's reqilar duty
hours. Sce /i1 id, 727, supra, and cases cited therein. If the
necessity is nof #o immediate as to preclude projer scheduling
of the tyavrl, then overtime compensation may not be paid for
travel time, 351 id, 727, supra; 50 id. 874 (197)); and
B-1834838, July 7¥, 1676, at the event necesnitating the
travel "could not be scheduled'' means more thun that it was
diff{cult or impractioal but not necessarily jus'. an emergency
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situation. The Union in the present case has laid great
emphanis on the argument that Mr. Burstein was forced

into conforming w0 a schedule of an outside party and that

the snheduling of the event. ‘hr interview, was adminis-
tratively uncontrollable. Ho. ‘ver, it must aluo be shown
that the employee's travel cuuld not be properly scheduled in
accordance with 6 U.8.C. $8102 (b)., MFor example, in

80 Comp. Gen. 874 (i871) an employee with a Sunday through
Thursday workwrek was ordered to perform duty away from
hia duty station on Saturday morning, and he traveled on
Friiay to his temporary duty station. We hell, however, that
he could have beern scheduled to travel Thursday afternoon
during regular duty hou s aince such travel would not result
in payment of 2 or more days of additional per diem prior to
thie beginning of ths scheduled event. B0 id, 674, rupra.

See also 55 i4. 390 (1870); 53 id. 882 {19T%); and B= 18,
April 22, 1979, —

Therefore, there must be both an uncontrolliable event and
an immediate neceacity for the employee's travel which précludes
preper scheduling. In the present case, it apppeara, based on
the record before us, that My, Burstein could have traveled to
tiie interview during lils regular duty hours in the afterncon of
November 4, 1875, and, therefore, he may not be paid overtime
compensation {or compensatory titne) for travel to the interview.
As to his return {zip from the interview, there iz no evidence
that an unconirollable event necesnitated his raturn travel during
nonduty hours, and, tlierefore, this claim is also denied, B-172871,
April 21, 1876, and November 18, 1974; and 51 Corr.p. Gen. 727,

() E!' A,

The Union in the present cas~= has referred % our prior
decirion B-1726871, November 18, 1874, for authority to allow
Mr. Burstein's claim, In that cited decision, it was concluded
that Mr. Ratajczak, a NLRB Field Attorney, had no
administrative alternative but to conduct a vepresentation
election on a Sawurday away from Lis duty e’ .tion. We then
gtated that ''= # & there was no administrative alternative to
the scheduling of Mr. Ratajczak's travel cn the weekend. "

Our decision stated further:

"We find from the above that the NLRB had no
alternative but to achedule Mr. Ratajciak's
travel on & weekend #ince the necessary parties
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to either a manuel election or to & forinal hearing

required as & precedent to & mail~ballot election

could not have attended on & weekday. It is clear

that when an employes's travel is not controllable

but rather muat f1t the time achedule set by persons
outside of his agency, in this case the management

and union of the trucking firm involved, such travel

may he compensable at overtime rates if performed
outside of normal duty houre, 50 Couip. Gen, 518 (1871)."

It appecrs, in light of the discussion sabove, that our decision
B-172871, November 10, 1874, should have stated that the NLRB
had no aitzrnative but to schedule tae piection on A weekend since
the necessary parties to either a manual election or to a formal
hearing required as a precedeont to a mail-ballot election could not
have attended on a weekday, Thus, where Mr. Ratejczak's duty
ssxignment to conduct the election was not controllable but had to
fit the time schedule set by persons outside of his agency, our
Office would consider this to be an event which could not ba
scheduled or controlled administratively as contemplated under
subparagvaph 8542 (b)(2)(B){iv}, Howeyer, there ia no indication in
the record that the NLRB had no administrative alternative but to
schedule Mr, Ratajczak's travel on Saturday. To order Mr. Ratajczak
to travel on Friday afternoon would have been consistent with the
provisions of 5 U, 8, C. §8101 (b) and with our decisions, 58 Comp.
Gen. 590 (1876); 50 id. A74 (1871); R-179430, November 25, 1874
and December 18, 1973; and B-18078, auprs, Therefore, our
decision B~172671, November 18, 10674, e hereby prospectively
modified in accordance with the discussion sbove with regard to

the employee's travel time to the election. Our decipion in 50
Comp. Gen, 518 (1871), cited in R-172871, November 18, 1874,

is not herely modified since in our published decision it appears
that the everit necepsitating travel waag uncontrollable and the travel
could not be scheduled witain the employee's regular working hours,
50 id, 518, at 821-22 and 525-23, gupra.

Acéordmgly, Mr. Burstein is not entitied to overtime

compensation for the time spent in trevel to and from the
interview.

< =ery  Cowmptroller General
of the United Staten
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