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1. ),LAB Field Attorney clelms compensatory time for
travel time incident to interview )f witness away from
duty station and after regular duty hours. Clain 1.
denied since interview did not create such Immediate
neaeswlty for travel as to prrclcde scheduling of travel
during regplar duty hours z ;t'er 5 U. S. C. 156101 (b).

2. Entltement to overtime (or compensatory time) for
travel time under 5 U. S.C. 53542 (b)9)(23)XEv) depends
n t only an the event necesEltatlng travel bring adminie-
tratively uncontrollable but also on the necemuity for
scheduling the travel during nonduhy hours, IU the scheduling
of the travel during regular duty tours would not resault
In 2 or more days of additioral per diem, then travel mav
not be scheduled during nonduty hours wlth resulting over-
time ay. B-172671, Novewbei 1(. 1074, modIfied

This action in in response to the request for a decision from
Mr. ZLobert Dr iker. President, National Labor Relations Board
Union (hereinafter referred to ma the "Union"). concerning the
entitlement of Mr. Mark Burstein, a National Labor Relations
Board (NLAB) Field Attorney, to overtime c ;mpensatlon or
campenedory tim. In lieu thereof for time spent in travel
ineint to the Interview of a wItnetw after the employee's
regular duty hours.

Tho facts In this cae are not In dispute. It appears that on
Ifoavember 4, 1175. Mr. Buratein, who was asmigned to the
Milwaukee. Wisconsin. NLRB Jiegional Office left Milwaukee at
6156 p.m. and traveled to Oconomowoc. Wisconsin. to conduct a
pre-trial -unterview of a witness scheduled to appeaz' in a NLRB
unfafr labor practice trial. Mr. Burutesn arrived at the witdeau'
hc'me InOeonomowoc at 7 p.m,, completed the interview at EaSO

D.m, and returned to Milwaukee at Qs15 p.m. He has requested
i-1/2 hourn of overtime compensation (or compenbatory time)
for hi. travel time to and from the Interview in accordance with the
proviaions of 5 U,. S.C. 5 C542 (b)(2)(B)(iv),, 5543 (Supp. V. 1975).
The aubmiauion from the Union states that the witnese tn be
Interviewed had essential testimony for Coe trial and thst he had
been "somewhat uncooperative" during the Initial Invea'tnation of
the unfrir labor practice chzrge. In addition, the Unmon Mtetes that
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the witness worked the same hours an that of the Milwaukee Regional
Office and that he insisted upon being intervlewed at 7 p. m. after
he bad completed dlnncr.

Mr. Burstein's claim was denIed by the NLRB. and he filed a
gvlevance pursuant to the Agreement between the NLRB General
Counsel and the Union. On January 19, 1976. a "STW THREE
DECISION" was Issued by Ir. Jorph E. DeSib. Associate
General Counsel for the NLRBC denying Mr. Burmteln'* claim am
not compensable under 5 U. S. C. 55542 (b)(2)(B)(iv) mince the event
which necessitated travel was not of such u, uncontrollable nature
as to preclude the scheduling of the employee's travel time during
regular working hourm. The decision of the NLRD cited two decmisons
of onr Office, 51 Comp. Gen. 727 (1972) and B-172671. November 19,
1974. The Union. therefore, elerted to request a decision from
our Office.

The Union says that for the purposes of pre-trial preparation,
Mr. Burstein had no alternative but to interview the witness, and
since the witness was not available during the normal office hours
of the Milwaukee Regional Office, the schedulivg of the interview
could not be controlled administratively Further, the Union points
to language in our decision B-172671, for the principle that where
the employee has to accommodate to the schedules of outside parties,
this constttutes an event which cannot be controlled administratively
as contemplated under 5 U. S. C. 5542 (b). The Union view. the
"Grxr; case "* 51 Camp. Gen. 727, eupra, as distinguishable
infWaiTthe employee in that case, Mr7 =reo (also a Ni RB Field
Attorney), had the discretion to Interview or not Interview a witness
in an investigatory matter, and Mr. Greco scheduled the interview
at the convenience of the witnese and himself. The Union contends
that Mr. Eurstein was obligated to interview this witness and tAat
he was forced to adhere to the scheduled dictated by the witness.

In response to our request for comments the General Counsel
of the NLRB atatem that, while the NLRS has no objection to granting
Mr. Bursteln'rm claim, it feels bound by our prior decisions involving
NLRB Field Attorney., 51 Comp. Gen. 727. upra B-172571,
November 19, 1974, and April 21, 1976, whilWffe NLRB Interpretr
as allowing compenastion for trnvel outside normal working hours
orty where there is no administrative alternative to the Pri er
scheduling of travel in accordance with S U. S. C. 56101 ()(i). An
noted above, the NLRB contends that the circumstances surrounding
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Mr. Burstein's trael do not meet the conditions .. t forth in
6 U. S.C. U5542 (b)(2(B)iv) as interpreted by our decisions,

SectIo' 6554 of title 5, United Btate. Code, provides. in
pertinent partl

"(b) For the purpose of this mubebapter

"(2) time upest In a travel status away from
the official duty utatlon of an employee is not
hour. of employment unlea --

"() the travel S *5 (lv) resultu from mn
event which coml not be scheduled or
controlled adm ustratively." 5 U.6S. C.
55542 (b))(B. ,IV) (Supp. V, 1975).

in addition, Frs employee'u travel In to be scheduled In accordance
wich the prov.iionu of 5 U.S. C. 56101 (b) which provide., in part:

"(2) Tb the maxumumn estent practicable, the head of
an agency shall uchedule the time to be spent by an
employee in a travel retatuu away from hi. official
duty .tation within the regularly scheduled workweek
of the employee.

The "event" referred to in 5 U.S. C. 55542 hbd been held to
be anything which neceuuitatoe the employve'u travel. 51 Camp.
Gen, 727, u rag and B-170J35, October 4, 1075. To be
t~ompenle taveld time there must also exist an Imnsedate

official necesslty in connection with the event requiring the
travel to be performed outside the employee'. regular duty
hour. Soe 111 id. 727, aupsa. and cmese cited therein. If the
necessity le noflo amme as to 'preclude proizer scheduling
of the travel. then overtime compensatIon may'not be paid for
travel time. 51 id. 727, napral 50 id. 674 (1971.)z and
B-183498. JUly1 1, 1976.THD the vent neceusjitating the
travel "could not be ucheduled" meanu more thran that it was
difficult or Impractical but not necessarily ju&. an emergency
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mitustion. The Union in the present case has laid great
emnphmis on the argument that Mr. Buratein urs forced
into conforming w a uchedule ot an outulde party and that
the scheduling of the event, her interview, was adminia-
tratively uncontrollable, Ho. wer, It must also be .hown
that the employee's travel could not be properly scheduled in
accordance with 5 U.S. C. 610: (b). For example. In
50 Comp. Gen. 674 (1971) an employee with a Sunday througl
Thursday workwfiek was ordered to perform duty away from
hi. duty station on Saturday morning. and he traveled on
Friday to him temporary duty station. We helh, however, that
he could have been scheduled to travel Tbureday afternoon
during regular duty hou. eeince such travel would not result
in payment of 2 or more days of additional per diem prior to
the beginning of the scheduled event. 50 id. 674, supn.
See aluo 55 Id. o90 (1975)g 53 Id. 882 (l9ll); and B11V178,
April 22, 1h¶.

Therefore. there must be both an untantroliable event and
an immediate neceseity for the employee's travel which precLudes
proper scheduling. In the present case, it apppeara. based an
the record before us, that Mr. Buratein could have traveled to
the interview during his regular duty hour. in the afternoon of
November 4, 1975, and, therefore, he may not be paid overtime
compensation ',r compensatory time) for travel to the interview.
As to hil return trip from the Interview, there il no evidence
that an uncontrollable event necemnitated him return travel during
nonduty hours, and, therefore. thil claim is alo denied. B-172871.
AprilZ1. 1976. and November 19. 1974; and 51 Cotp. Gen. 72!.
rupra.

The Union in the present case has referred to our prior
decision B-172671, November 19, 1974. for authority to allow
Mr. Burstein's claim. In that cited decision, it was concluded
that Mr. Ratajczak. a NLRB Field Attorney, had no
admInistrative alternative but to conduct a representation
election on a Saturday away from him duty rl tion. We then
stated that "* * S there was no adminintrative alternative to
the scheduling of Mr. Rataiczak's travel on the weekend.
Our decision stated further:

"We find from the above that the NLRB had no
alternatxve but to schedule Mr. Ratajczak'u
travel on a weekend since the necesfary parties
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to either a manual election or to a formal hearing
required as a precedent to a mall-ballot election
could not have attended On a weekday. It Is clear
that when mn employee's travel In not controllable
but rather must fit the timne schedule set by persons
outside uf his agency. in this case the management
and union of the trucking firm involved, such travel
ray be compeneeble at overtlm e rates if performed
outside of normal du'y hours. 50 Coraip. Gen. 519 (1971)."

It appeare, in LItgt of the discussion above, that Our decision
B-172671. November 19, 1974o ehould have utated that the NLRB
had no alternative but to uchedule tihe ulection an A weekend since
the necesuary parties to either a maduai Wtfon or to a formal
hearing required as a precedent to a mail-billot election could not
have attended on a weekday. Thus, where Mr. Rqtajczik's duty
masignment to conduct the election wvr not controllable but had to
fit the time schedule met by peruons outesde Of his agency, our
Office would consider thi to be an event which could not be
scheduled or controlled administratively - contemplated under
subpararaph 5542 (bS(2)(B)WX. However, there is no Indication in
the record that the NLRB had no administrative alternative but to
schedule Mr. Ratajczak's travel on Saturday. To order Mr. Ratajczak
to travel on Priday afternoon lwod have been consistent with the
provisions of 5 U. S. C. 5101 (b) and with our decisions. 55 Comp.
Gen. 590 (1976); 50 id. S74 (1971), f-1794308 November 25, 1974
and Decenber 18, 1173; and B-l1DOf7B, ruprP. Therefore, our
decision B-172671, November 19, 1974,iileireby prospectively
modified in accordance with the dimcusgiom above with regard to
the employee'u travel time to the election. Our decision In 50
Cornp. Gen. 519 (1971), cited In B-172871, November 19, 1974,
is not hereby modified mince in our published decision It appears
that the evernt necessitating travel was uncontrollable and the travel
could not be scheduled within the employee's regular wiwoklng hours.
50 Id. 519, at 521-22 and 525-20, tU.ra

Accordingly, Mr. BursteLn in not entitled to overtime
compensation for the time spent In travel to and from the
Interview.

- CoLmptroller General
of the United Staten
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