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Richard Martin
Proc. II
o THE COMPTAOLLER OENERAL
DECISION JCGE THE UNITED STATES
WABMINGTLODHN, D.C, 208ags

FILE: B.187532 DATE: Jebruary 25, 1977

MATTER OF: Etamco Industries

CIGEST:

1, -Contention .that-procurement from contractor in
Government-owned plant was subject to provi-
sions of Arsenal Statute (10 U.5,.C. § 4532(a)) is
denied since procurement was authorized under
10 U,5.C. § 2304(2)(18) in interest of maintaining
industrial mobilization base and Arsenal Statute
provisions were not applicable.

2. Protest that avard was not Justified. because
protester could pexform at lower price is
denied since pTncurerient was negotiated pur-
suant to 10 U.S. C. §'2304(a)(16) which authorizes
awards ia appropriate situations without regard
to prices from other gsources in order to maintain
industriul mobilization bage,

4. Protest that' procurement does not comply with
small business policy of Department of Defense
is denied since isgue is not for resclution by GAO
and neither il.e S=uall Business Act (15 U.8.C. §
631let seq. ) nox ASPR § 1-701 requires that any
parﬂ&ﬂ‘ar precurement be set-aside for small
business.

:.tamco Ingustries (Etnmco) protests the procurement by the
U.S. Army Armameéent Coinmand (ARMCOM) of a grenade produc-
tion facility at the Riverbank Army Ammiunition Plant (Riverbank)
which is operated undés’ contract by Norris-Industries, Iic. (Norris)
a large business concen, Etamco contends that an unsolicited pro-
posal which it suhmittnd to ARMCOM in connection with this procure-
ment prOpoaed prices. which were lower than those proposed by
Norris and. thnt tidrefore the award to Norris is contrary to the
"Argenal Statute, ' 10-U.S,C. § 457 3(a). Etamco's position is that
the procurement was: controlled by the Arsenal Statute (10 U,S.C.

§ 4532(a)) which directs that procurement of supplies be miade in
Government-owned Zactories or arsenals so far e8 those factories,
and arsenals can make those 81 pplies on an economical basis,
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Because no competition was conductbd. Etamoo;argues that no '
valid cost comparisons were made to determine if the award ‘
was made on the most economical basis. Fiually, Etamco

contends that the procurement does not comply with the policy

of the Department of Defenge to place a fair portion of its

total contracts with smrll business concerns and is contrary

to previous assurances of ARMCOM that Etamco would be

included in Any further solicitation for expansion of the mobili~

zation basé for the grenades.

The record indicates that on December 17, 1875, ARMCOM
issued a request for proposals (RFP) to design, procure and
install production equipment, for the manufacture of metal parts
for grenades. The RFP stated its objective to be the award ﬂf
one or more mobilizition base production line'contracta;. P
posals were invited to establish facilities capable of mnnufncturing
3, 000, 000 and/or 1, 500, 000 productfon nits a month,. EtamY:o
states thut because it was led to pelieve that ARMCOM's Intent
wis to r.ake more than one award, it made an offer only Tor the
1, 500, 000 capability. On July 13, 187€, ARMCOM awarded a
coniract to Kisco Company, Inc. for the entire 3,000, 000 produc-
tion units per month capability. The offer gubmitted by Norris
was the second lowest. When E{amco complained, it was told
that hased on planned rnquirements (but contingent on funding
allocations) the Army telieved that there would be an additional
sohcitatxon and that Etamco would be include. in such solicitation.

By tmel:ype, dated June 23 1976, the pmcuring contracth'.g
oﬂicer suggested to the Department of the Army 'that the finids
remai.n:lng in the grenade facility prog’ra.m teised to establish
an additional prodiction line at Riverbank under the authority
of the Arsenal Statite, 10 U, S, C. ,§ 4532(a), The Army rejected
this suggestion on July 27, 187¢ and directed that the. work force
at Riverbank be reduced. However, after a ree::amination. ~he
Army reversed itself on August 30, 1976 and requested that the
contracting officer initiate a Secretarial Determination and Find-
ings (D&F) to direct procurement of a grenade production facility
and the subsequént procurement of grenades’at Riverbank, !
Further, the Army directed'that, in anticipgtion of the projected

grenade production, the necessary actions be . %Th with regard R

to the work force at Riverbank. The contraftifig officc.” then
pomted out that an existing D&F, dated January g6, 1976, which
approved approximately 229 procureiient actions under 10 U.S.C.
$ 2304(a)(16), already authorized the procurement, Among other
things, the January € D&F related to p.oduction and piroduction
equipment requirements for manufacturing grenades and stated
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that procurement by negotiation was justified to maintein "ready -
availability of GOCO [Government-owned - Contractor-operated]
Army Ammunition Plants and a selected group of COCO [Contractor-
owned - Contractor-operated] plants in'the irterest of industrial
mobilization." It further stated that beceuss qualified dontractors
are selected to operate the GOCO plants, 1iegotiation with the con-
tractor selected to operate the plant involved was necessary to
rchieve eurrent production, It also stated that the plante and
coatractors listed on an attachment, which included Riverbank
and Norris, must be kept available in the interest of industrial
mo&tﬁzation and that procurement by negotiation was necessary
to that end

While negotiations with Norris werea proceeding, Etameco
submitted an unsclicited propoaal on September 29, 1976 to
ARMCOM proposing to establigh ‘the grenade production
facility in an Etamco plant. On the'same date it submitted
a protest to this Office. The Armv originally postponed the
awardito Norris pending a decision.cn this protest, On
Derember 7, 1976, however,: ARMCOM' awaroed a coat-plus
contract to Norris due to the uirgency involved. ‘In addition
to eatabnuhing a facility capable of producing 3,000, 000
grenades a month, the contract required for acceptarice test
purposes, a-demounstration production run of 1, 000, 000
grenades within a 60 day period if funds for such production
were added to the cmtract.

'Etamco contends that autharity under 10 U S, t.. [ 2304(a)(16)
to procure by negotiation does not include authority to make a
sole or directed source procurement. It points;out that Armed
Services Procurement Regulation (ASPR) § 8-101(d), provides
that "negotiated procurements shali be on a comipetitive bavis
to the maxnnum .extent possible, "' Etarmco further contends
that nd'basis exieted for the pros.ureml-nt maamuch as on the
previous procurement sixteen proposals were considered to
be technically acceptable and nine were determined to be within
the competitive range. : Etamcostates that Riverbank is not
a planned mobilization baae facxlity for the grenades and that
Riverbank had been selected for inactive status. In su port
of this, the protester had:submitted a copy of a letter of July 24,
1875, from the Army which indicates that Riverbank had: been
selerted for inactive status, ‘and an Army message of August 28,
1973 directing thai the previous requirement be procured vrith
industry wide competition including GOCO and COCO producers,

We note, ."_:wever, that pursuant to 10 U.S.C. S 2304(a)(16),
contracts 14y be negitiated as an exception to the rules of
formal a =értising i those instances where the Secretary (or
his desiy..ce) determines the following:
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"% % % (A) it is in the interest of national defense
to'have a plnnt. mine, or other facility, or pro-
ducer, manufacturer, or other supplier, available
for furnishing property or services in case of a
national emergency; or (B) the interest of indus-
trial mobilization in case of such an emergency,
or the interest of national defense in maintaining
active engineering, research, and development,
would otherwise be subserved. "

It is well established that where the zetting up of un additional
producer is in the interest of national defense, a contract may be
negotiated under 10 U.S,C. § 2304(a)(18) and, under that authority,

any additional costs involved properly may be asgumed by the

Government without regard to prices_available fromn other sources,

49 Comp, Gen, 840 {1970); 42.id..717 {(963), The legislative
history of this authority clenrl_ind:lratol that the price to the

Government need not be contromng since Congress expected that

the Government would be required to pay more for contracts
awarded under 10 U,S.C. § 2304(a)(18).

The issue here is whether the authorization to. procure by
negotiation under 10 U,S,C. §2304(a)(16) was, in this case, an
nuthorization to procure from Norris. By referring in the
smgular to "a plant,. mine, or other facility, or a producer,
nmnufacturer, or other svpplier, " the language of 10 U.S.C. §

2304(2)(18) clearily authorizes an award to a producer when such
an award is found to be in the intercst of national defense. In
48 Comp. Gen, 189 (1968), thie Office stated as followa:

"We agree that the usual case justifying negotiation
under 10 U, S.C. 2304(a)(16) may well require con-
tracting with a predetermined contractor or cortrac-
tors. However, we do not agree that the authority
franted by the section is limited to such a situation.
t permits negotiation when it ig determined to be in
the interest of national defense to have a supplier
aveilable for furnishing services in case of a natxonal
emergency but not necessarﬂy a particular suppller.

Logic aiso dictates the conclusion, however, that award for a
particular plant is atithorized under 10 U.S.C. § 2304(a)(16)
when there is no other way to insure the continued availability
of that plant. Although the protester has submitted evidence

indicatmg that in 1975 Riverbank was scheduled for inactive status,
it is clear from the D&F of Jenuary 6, 1978 that in fact the facility
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was not made inactive, Furtherinore, while Etamco maintains
that this procurement wag controlled by the Arsenal Statute, it

is also clear from the record that the procurement té Norris

was authorized by the Army under 10 U, S.C, § 2304(a)(18),

In its comments to thic Office, the Army stated that although

it ls developing and using the grenade production expertise of
private industry, it feels that it must also maintain such expertise
in its own plants. In connection with the applicability of 10 U.S.C.
§ 2304(¢)(16) and 10 U.S.C, § 4532(a), we note that in B-143232,
Det;egber 15, 1960, which is cited by the protester, we stated

as follows:

"While the words 'Except as otherw' je prescribed

by law' were omitted from the codification in 10
U,S5.C, 4532(a), we believe that such words repre-
sented a substantive provision of the law and that
their omission may not properly be interpreted as
indica‘ive of an intention to make that section con-
trolling over mcoqaiutent provisicms of:10.U,S.C,
2304(&? As mdicated at pages 8-9 of House Report
No. 870 nnd pages 18-21 of Senate Report No. 2484,

to accompany H. R. 7049, B4th Congress, the lan-
guage changes incorporated into'the codification of
Title 10 are not intended, and may not:be interpreted,
to chdnge the substantive law, being codified, It is
tharefore our opinion that 10'U.S.C. 4532(a) fust be
read, interpreted, and applied in the same manner as
though it were still preceded by the phrase 'Except as
otherwise prescribed by law.' Even without that lan-
guage, it would still be neceasary to construe sections
4532(a) and 2304(a) together in guch a way as to hiimo-
nize their provisi.ons and to give effect to both so far
as possible, "

In our opinion, thevefore, the award to Norris was authorized.

The question as to whether this procurement complies with
the small business policy of the Department of Defense is not
for resolition by this Office. Neither the provisions of the
Small Businegs Act (15 U,S.C. § 831'et seq,) nor of the Armed
Services Procurement Regulation (A 1 701 (1975 ed,) make
it raandatory that‘any particular procurement be set~aside for
small business. Groton Piping Corporation, B-185755, April 12,
1376, 76-1 CPD 247,
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With regard to Etamco's allegatior that it had assurances from
ARMCOM that Etamco would be included in any future solicitation
for the expansion of the industrial mobilization base, we have
reviewed ARMCOM!'s letter of August 18, 1978 upon which Etamco
relies, We do not regard this letter as anything other than a com-
mitment to include Etamco in any future competitive solicitation,
It cannot be reasonably interpreted as a commitment by ARMCOM
to issue such a solicitation regardless o subsequent events or
changes in plans. There is no indication {n the record that the
HARMCOM letter did not honestly reflect the situation as ARMCOM
understood it to be at the time it was written,

Finally, while ARMCOM concedes that it did not publicize the
procurement in accordance with ASPR § 1-1003, we believe that
guch failure is not of such gignificance as to warrant disturbing
the award.

Accordingly, this protest is denied,

Acting Comptroller Ge‘x’féz’al
ol the United States
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