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DIGEST:

On reconszideration of priot decision, clamsnt (low
responsive, responsible, bidder under . ‘operly cauceled
solicitation) 1s not entitled to pos. i{1d openiog
sxpenses since Governnent iz unt estopped to deny
existence of contract because (1) Government vas
unawvare of claimant's inteation to incur costs; (2)
clafmant's reliance on vachal advice 10 ieeka,prior
to expected cosmencerent of work was unreasonable;
and (3) Government did not know of unsafe vorksite

. rlsulting in cancellation at time of verbal advice.

Our dccilion. T. C. Dslub_e, -186889 Decender 21, 1976,

75—2 CFD 510, dcnidala claix Yor bid’ prepatutinn costs 1n the

amount of $5h8 95 relitive to the cancellation of an invitation
for -bids (IFB). We hald that: (1) the. cancellation baced upon
a determination to privide a safer workgite was not unreasonable;
and’ (2) post-bid opening costs and lossers are not compenauble
«xpenses as bid prcpanation costs, Counsal for T. C. Daeuble
requests.reconsideration of the portion of our decision concern-
ing out-of-pockat, post-bid opening expenses. The relevant
faccs follow.

. Bdds in reiponse to IFB Nao. R6-75-102, issued by the Forest
Service, for certain construction along, and removal of debris
from, the White River, vere opened on June 23, 1975. The claimant
waa the apparent low biuder. That day, the Porest Servize requestad
that the claimant fnrnish experience and financial questionaaires
to deteraine its renpontib‘lity to perform the required work.

The information was furniahed that same day. It appears that the
Poreat Service was sntiufiad with the claimant's financial and
technical responsibility and the claimant waz so adviged. The
claimant states that within 2 days after bid opening Forest Service
personnel verbally advised that notice of award wouvld be forth-
coming shortly, althcugh nones was issued., The claimant notes thet
the IFB stated that the notice to proceed on the project would be
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issuad on spproximately Sceptember 8, 1975, becsuse then the
White River wou.'d be at ite lowest water level and rscreational
use of the campground would be minisal. Om July 10, 1975,

17 days after bid opening, the claimant was advise that the
IFE was canceled. The ~cncellation resultad from a survey of
the worksite 3 days after bid opening which determined that the
worksite was potentfally unsafe.

T. C. Dasuble contends that recovery of out-of-pocket, post-
bid opening expenses incurred solely beciuse of tie verbal
repredentations of the Forest Service's contracting officer and
hias representatives should be allowed, The exact amourit claimed
is not stated dut the racord indicates that it is substantially
leas than $508.95.

The courts have permitted recovery of certain expenses
incurred, after ‘bid opening,.in circu-stlncos vhere the Govern-
-cnt woild be estopped to deny the nxistnnec of a contract.
Ennco lndulttias, Inc. v. Uniiad St&tu-. 202 Ct. C1. 1006 (1973):
United Ut1ites v, Gca;g!n-racifiu Company, 421 F.24 92 (9th Cir.
1970) The following four elements must be present to prevail
on the satoppel theory:

1. the Government must know all. the facts;

2. the Government must intand that its conduct shall be
act~d 'on or must so act that the bidder bas a right
to believe it is so intended;

3. the bidder must be ignoraunt of the true Facts; and

4. the bidder must rely on the Government's coanduct to
hia 1injury.

Our Office applisd the estoppel theory in Fink Ssnitary
Service. Inc., 53 Comp. Ten. 502 (1974), 74-1 CPD 36, There, on
June 18, 1973, the contracting officer advised Fink that it was
the apparent low bidder and on Jume 25, 1973, after an evaluation
of Pink'as financial and experiance qualificacions, Fink was
further advised that those qualificltionl were acceptable. That
day Fink was given a contract mumber’and Fink advised the con-
tracting officer that additional equipment would bde purchasaed
the raxt day so that performance could be ptarted on July 1,
1973. We held that Fink was encitled to recover costs prior to
termination of the contract for the convenience of the Covermment
for the following reasons:
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"In ceasonably recorstructing the events
of Juns 25, 1973, we fael that both parties
left tha masting held on thst day believing
that Fink Sanitary Service would be the party
performing refuse collection and diaposal
services comnencing July 1, 1973. Ixdeed,
wa believs that the soverument also was avare
of Pink's plans to purchase sn additional
truck to accomplish this countract,

"'he agency's action in giving thz coatract
ausber to the apparent low bidder (whose status,
known to the other bidder, had not besn proteated
althnugh known for a week) just 6 days prior to the
comencemssnt of the contract period is, we beliave,
an action which & reasonable bidder has a right
to believe wan intended for it to act upon here
to prepare for cummencement of rhe contract,

e Iurthcr balieve that at: the time ¥ink
acted to its detriment in reliance upon tla
actione cf the Govcrnncut, the bidder was igrorant
of the true facts—-that actual award to Fink
Sanitary Setvice was irpossible since it was not
4n fact the lowest responsive bidder to the I¥3.

“"In sum, we find that Fiok has met the
eriteria set forch in Epeco and that tha Gov-
sroment should be estopped to deny the existence
of a contract betwean itsalf and Fink, # & =&

In distinsuilhing Fink we recently danied.a :lain: based
on eltOppal in circimgtances similar to those here... Trataros
Painting and Construction Corp., 3—186655, January 18 1977,

56 comp. Gen.- . There, on April 14, 1976, Trataros was

advised that it was the apparent low bidder and on ‘April 20,

1976, .a contract number was assigned and Trataros was instructed
to obtain paymént and performance bonda. On April-26, 1976,
Trataros was notified that thc procurement wvas prote|Ced and o2
May 27, 1976, tha solicitarion was canchrled. Wae held that the
asaigning of a contract number and requeat for puayment and perform-
ance bonda 7 weeks prior to the intonded commzncement of work

was not action uwpon which a reasonable bidder had a right to
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raly without obtaining written confirmation of awaxd and, L
tharefore, Trataros was proceeding at its own peril. In dany~
ing the claim, wa roted that tha Government did not know all
the facts at the tims the relevant actioms occurred, Thu
discovery of erroneous estimates in tha solicitation as a result
of the protest wvhich led to the cancellatinn did not take place
until wall after the Goverrment actions.

In the instan. case, as in the Trataros decisfon, (1) ,
T. C. Daeuble's incurrence of costs more than 10 weeks before
the IFB indicated thai notice to procted would bs issued in
reliance on verbal indications that sward would ba fortheoming
was unreasonable; (2) the Govermment did not know about tie
unsafe worksite at the time of that verbal advice; and (3)
the Goverrnment was apparently unaware of 7T, C. Daeuble's
intention to incur any costs prior to foimsal notificatirm of
avard., Therefore, the Government is not es’.opped co deny the
existence of a contract in this ~ase.

Since there has been no showing that our decision of
December 2, 1976, wus in error as a matter of iaw or fact, it
19 affirmed.
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