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MATTER OF: Comtan, Inc. - Requ2st for Reconsideration

DIGEBT:

1. Prior dacision upholding prepriaty of raquest for proposa’s

. and refusing to consider ageacy's alleged failure to adhere

to Exspcutive Branch policies is affirmed cince request for

reconsideration does not establish that decision contained
factual errors or mistakes of law.

2. GAD, in lccordlnr,e with {ts ltetutory duty to pass uron
legtllty of expatiftures of public funds, considers agency
adhétence to statutes and implementiung rrgulations, but is
without authority te fequire sdherence o Exacutive Branch
or department policies.

. Comten, Tnc. (Comten) requeeta reconsideration of our
decilion in the matter of Coﬁten, :Inc., .B-186583, Decenmber 8, 1976,
76-2 'CPD 486, in which we denied {ts protest against request fer
proponll (RFP) No. DAAB09-76-R-0016, issued by the U.S, Army
Eleccreadcs, Command for 64 programmable communications controllars
and encillery itans. Comtan alleged that the RF? wac defective and
therefore should hiave been aither cancalled or amended to cure the
defects.. After conliderinz Comten's contentions that the m‘(n
vas reltriei.ive of competition because of its lack of epecif:h_ity,
(2) :luproperly contemplated the award of a fixed price. contraet,
(3) ‘was invalid due to the Armysfailure to obtain the necessary
delegation of authority Eron the General Services Ad-inistration
(GSA) to conduct tha prctucement, and (4):was contrary to the poli-
cies contained in Fedoral Management Circular (FMC) 74-5 cnd Bureau
of the Budget (BCL) Circular A-61, we cuncluded that the RFP was
not contrary to applicable law and regulations.

Comten uow contends that our ‘deci§ion 1s, in many respects,
erronecus in law and fact. Specificelly, Comten (1) challenges
our eeceptsnce of the Army's nteteuent wade in lupport of its poai-
tion' that a firm fixad priced eontract wvas epptopr:lue “for this
procurement, that 80 models of communications controllera are cur-
Tently available on the market; (2) disagrees with our conclusion
that the specificatious were sufficiently definite to permit
effective cowpetition; (3) ol:jocts to our reliance on GSA's stated
position with respect to the sufficiency of the derlegation of
authority ir gave the Army for the procurement, and (4) cites a
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Federal court case to support its assertion that we should have
coosiderad the Army's slleged failure to cowply with tha Circulars
referred to sbovas.

Wa f£ind notling in Comten's request for reconsideration which
would warrant moditication or revirsal of our decision. Our uccapt-
ance of the Army's position regarding the availability of comsunica-
tions controllers was not, as etated by Comten, "In contradiction
of the avidance contained in the record,” but rather was baged on
the record which, in addition to the Army's statemsnts, contained
only Comten's unproven assercions to tha contrary. Our refusal to
consider the alleged violacions of 'FMC Circular 74-5 and B98 Cir-
cular A-ﬁl-uhich represant only Exacutive Branch pelicy as opposed
to law or regulation having the force and affect of law--was based
on our long-standing position that such matters are not within the
b1id protest decision functionl of. this Office. ‘Sea, u.g., Kasper
' Brothers, B-188276, rebtuury 8, 1977, 77-1 CPD ____. Comten now
cites N.L.R.B. v. Uelconn-Annrica Fertilizer Company, 44? ¥, 2d 19
(9ch Cir.:1971), for tha proposi‘ion that agencies have /i dity to
follow their own guidelinss,. ani that our "failure to consider the
Army's violations of these Circulars' provisions is * * & erronsous
a8 a matter of law * * # [and] * * # rgpresents an an abaication of
the protective role which the protest procedures were designed to
foulf£1l,"

Comtan, howvaver, overlooks the fact tnat our conuidnrntion
of bid protests is predicated on our atatutory duty. to pasd upon
the legcliry of the expenditure’ of publie- funds, sea’ 31 U.8, c.
§71, 74 (1970). As such,.we consider adharence tosprocuxulnnt
policies which ire prescribed by law ard 1lp1a|eut1ng regulations;
we do nor, however, . generally have "authority to require adhorance
to departmental policies in spercific procurenanta or to hold
invalid contracts which may have becu awardad in derogation of such
policies.”" 43 Cowp. Gen. 217, 221 (1963)., Such matters sre for
conaidaration by tha Exncutiv-rlranch or: d.partlnnt concernid.,
Ganeral DztaComz Industt;pll,,. .m:l, 3-182556 April 9, 1975,.75-1
CPD 218. Furtnarmore, in the case cized by Comten, the court.
because of the jurisdictional asture of the National Labor Relations
Buard guidelinel involved, regarded thex ss in effcct ‘creating a
gsubgtantive tight in those who would seek tn sesk or ‘avoid the jur-
isdiction of the Board. We regard:the proviaion- of the Cizculars
as internal Executive Branch guidance and not as creating any sub-
stantive rights in of“arors. See Kirschner Research Instizute, et al.,
B~186489, B-186492, September 27, 1976, 76-2 CPD 289.

The remaindur of Couten's contentions aﬂﬁe&r to be reiterations
of contenticns made and considared prier to issuance of the
Dececber 8, 1976 decision. In effect, Comton ie e ely expressicg
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disagresment with our conclusions, snd is not, as required by

4 C.P.R. § 20.9(a) (1976),."spacifying sny errvora of lav mads
or informatioa not previously considered.” This doe= not pro-
vide an sdequate baltl for us to further t.conlidlt tne prior
decision, Sae gg;hgggg Cogstruction Company of Illinoiu, Ine.,
35 Comp. lﬂcu. . 972 (1976), 76-1 CPD 240; Lite Industries -
Recongideration, B-184403, July 29, 1976, 76-2 CPD 91; Dstawest
Corporation — ragquest for recopsideration, B-180919, April 16,
1975, 75~1 CPD 228..

The prior decision ia affirmed.

Acting Co.ptroléar

of the United “tates






