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THI COMPTAGLLER OENARAL
OF THE UN!TED ETATES
WASHINGTON, O, . 308548

FiLE: B-187830 DATE: Weveh 10, 1977
MATTER OF: Free Stute Contractors Association, Inc,

DIGEST:

1, Allegetio.n that evaluation factors do nct properly reflect pur-
pose of procurement, filed aftcr cloeing date for receipt of
final proposals, {8 untimely.

2, Downgrading of proposal under 10 evaluatlon 'actore was rea-
sonable in all instancew except one, where factor gauged
minority representation on board of directors and prctester's
proposal evidenced minority representation which seems to
fulfill criterion,

3. Althoug'h decision to include only éne p-oposer wi\{h*n '-ompeti-
tive range is subject to close scrutiny, agency dotemination
is upheld where despite questionable evaluation under one
factor, question of overall acceptability was not close, defi-
ciencies were not easlly correctable and great dispal’ty
existed betweenr successful proposal and protester's proposal.

4. Determination of whether proposal is acceptible is matter of
administrative judgment reserv.s to procuring activity which
will not be disturbed absent showi-ig that activity acted arbi-
trarily or unreasonnbly.

Free State Contractors Associatlon. Inc, (Free State) protests
the determination by the Department of Commerce (Commerce) that
its proposal submitted in response to request for propcsals (RFP)
7-36404 war technically unacceptable.

: The RFP, iesued on July 29, 1876, ca]led for the award of a
coat-plus-ﬁxed-fee-type contract to provide management and techni-
cal agsistance through kW -Local Business Development Organization
(LBDO) and (Construction‘Contractors ‘Assistance Center (CCAC)
to sociany and economically disadvantaged persons ‘interested in
bécoming owners of business and to minority businessmen.within
Southern Maryland and Muryland's Eastern Shore Area. The LBDO
portion of the scope of work under the RFP concerns assistance
to local nonconsiructiun minority business while that portion under
the CCAC prograin pertains to assistance for minority construction
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enterprises, On the Avgust 30, 1878 closing date proposels were
received from Free State and Community Enterprise Development
Agsociation, Inc, (Community),

The technicsl evaluation of the two proposals resulted in Com-
munity receiving a score of 82, 6 while Free State sacored 43, Based
on this evaluation Free State's proposal was Jetermined to be techni-
cally unacceptable and outaide the competitive range, At the request
of Free State a debriefing was held on October 18; a8 a result cf
that debriefing, Free State filed its protest with this Office, Not-
withstanding the pending protest, Commerce determined that the
assistance to be provided under this program wag urgently needed
and the contract was awarded to Coirnmuniity at an esti-nated cost
of $2 51, 865.

\ Free State believes that it submitted a technically acceptable
pruposal and that the findings of Comimerce's evaluation panel are
fncorrect. Free State ingists that if Commerce had any doubts
concerning the meaning of its proposal it should have conducted
further negot:lationa. The protéster also argues that the evalua-
tion criteria are inconsistent with the goals of the project. Finally,
the protester agserts that Community haa, in the past, exhibited
a lack of understanding of and sensitivity to the needs of minority
contractors and therefore it is not qualified to receive the award.

Free State’ g contention that’ the evaluation scheiune set forth in
the RFP'is defective in that it is ['inconsistént with the goals'' of
the project will nct be considered because this complaint was
raised after the submission of initial proposals and our Bid Protast
Procedures (4 CFR, Part 20 (1976)) provide at section 20. 2({b)(1)
that pretests tased upon alleged improprieties in any type of solici-
tation shall be filed prior to the closing date for receipt of initial
proposals..

Regarding the rejection of Free State's proposal, we have
held that the determinatim of whether a proposal&a within the
competitive range, particularly with respect to technical consid-
erations, is primarily a matter.of administrative diecret.on.
This determination 'will not be, disturbed by our Office ‘sbsent a

'clear ‘shovring that ‘the determination laciced a reasonable basis.

‘Dohald N, Humphriés & Associates et al., 55 Comp., Gen. 432
{1978), 75-2 CIJ% 275. However, the decision'by Commerce to

include only Community in the competitive range must be closely
scrutinized by our Office. As we stated in Comten-Comress,
B-~183379, June 30, 1975, 75-1 CPD 400:
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"Determinations by contrectinq agencies that
leave only one proposal within the competitive range
are closely scrutinized by our Otfice. If thereis a
close question of acceptability; if there is an oppor-
tunity for signiff sant cost savings; if the {nadequacies
of the solicitativn contributed to the technical defi-
ciency of the proposal; if the informational deficiency
could be reasonably corracted by relatively limited
discussions, then inclusion of the proposal in the com-
petitive range and disc'uu‘ona awre in order * * ¥,

The record mdlcatea that th evaluat:lon panel found thet F'ree
State'e proposal evidenced deficiencies under each of the 10
evaluatlon factors listed in the RFP.

In connectmn with tlie first. evaluation factor. "Qualifications of
pr0posed personnel in mmority\bueineu development &8 demonsgtrated
by experience in successfully- furn.iahlng buginéss assistance to
minority bustneseel in the speciﬂed geogfnphicnl area (including
resurmes)'' thé panel found that Pree 8t-¢ submittad only four resumes
for the 10 professional staff pceitions .t the firm proposed. Accord-
icgly, Free State received an average score of 7. 7of a possible 20,
The protester argucs that it shouild not have been downgraded as its

- propoual clearly shows thst it plane to hire qualified persons to

work on all'portions of the project. In this regard Free State notes
that its proposal containg detailed descriptionl .of profeasional

soxitions and personunel assighxients which cover all the tasks called
f or in the RFP and further the protester notes that its proposal
indicates. that it has available to it four additional gqualified personnel
whose resumes could not be submitted because they are presently
-mployed elsewhere,

Commerce indicates that the fact that only four resumes were
submitted did.not alone result in Free State;.s low rating.
agency indicates that Free State failed to include any speciﬁc infor-—
mation on the four profesmonnls it intended to hire other than the
“opinion that they will be '"gualified.' In additicn the agency notes that
uo performance standards were included in Free State's position
deacr!.pt:lona.

In view of the RFP requirement that proposals "include all infor-
mation essential for Judging the quality and competetice of the con~
tractor's staff * * *'* we d~ not believe the agency acted unreasonably
in dowwgrading Free State for failing to submit specific information
on more than 4 of 10 professional staff positiong., Further, we do
not regard as unreasonable the agency's view that although position
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descriztions may be helptul in the evalustion of a contractor's statf
they do not constitute an adequate gubatitute for a description of
the actual qualification of specific staff members as required by
the RFP.

Free State received an average szore . [ 4,6 out of a possible
15 under the second criterion:

"Awareness and undezstnndin ‘of current unique
problems facing the niinority business community
and the socio~economic and civic (not political)
activitics of the target area and communities as
they may affect the success of mdividu&l ventures
of minority enterprise m genexal.'

The record indicates ihat the evaluation pa.nel consldered Free
State's treatment of this subject as not addressing a sufficient pam-
ber of problems and not ccunprehensive. In this connection the
agency notes that Free State devoted only one half page to this sub-
ject which encompasses 15 percent’of the total evaluation scheme.
Free State argues that the evaluation does not show that its proprsal
evidenced a lack of understanding of tte problr.ns affecting minority
buainess nor does the agency point to apecific problems or areas
not covered,

We have reviewed FreefState's narrative which consists of three
short paragraphs which essent:a.lly state that minority businegses
must be run on the same basis as all.other bueitiespes. Accordingly,
we do nat believe that the agency ac’2d unreagonably in concluding
that Free State had not shown a sufficient awareness and under-
standing of the nroblems facing minority businesses.

In ¢onnection w:.th the néxt factor. "Understanding of the work
to be done as reflected through projection of realistic" goals. and
achediles on;the Time-Phused Plan and Staff Time Allocition for
execution of thta Scope of Work and addendum [including] narratives
for Jush..ication of the Scope of Work, Tii e~Phased Plan’ snd Stuf?
Time Alloratiin", the evaluation panel awarded Free Stat. an aver-
age gcore of fi.7Tout of a possible 15, The panel found Free State's
proposal deficient in that its Time-Phased Plan (TPP) merely repeats
the level of effort set forth in the R¥FP and contains no narrative
justification of the goals proposed.

.Free State argues tiiat since that portion of the R™P which
described the submission of the TPP did not specifically require a
narrative explanation of the goals, the absence of such a narrative
should not have caused ils proposal to0 be downgraded., In this con-
necticn, Free State argues that the portion of the RFP containing the
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evaiuation factors is for information only and does not constitute
a rejuirement for the submission of specific materials.

Ve belleve that'the agency acted reasonably in determining that
the lack of ». m.rratiws explanation along with Free State's TPP
constituted 2'deficiercy, free State's position that it could ignore
clear requirements contained in the evaluation criteria is unrea-
sonable. There is no question but that the R¥P must be considered
as an entity and logic dictates ‘hat if an evaluation factor indicates
that narratives in justification of proposed goals will ve evaluated
then the failure to submit such narratives will result in the down-
grading of that propotal,

. Free State received an.average score of 6.6 out of a. poslli:.e
12 under the fourth evaluation factor which providea: "Represen-
tation of rainority business. omminity by Board of Directors. "
The_evaluation panel justiﬁed its Scoring of Free State under th's
factor by stating that Free State feiled to specifically identify itc
minority board members,. Free State counters that the RFP con-
taine no requirement for the identification of board members' race
and insists that its proposa.l listed the board members and indicated
that it way comnoaed o’ ""minority clien*-type managers, '

Althou(;h it is true that Free State's proposal does not contain
a ligt identifying the racial composition of its board it is also true
that the REP" did not specifically require such a list. It appears
that the minority status of Free State's:hoard is reuonably estab-
lished by the :snarrative on'page 25 of its proposal whith describes
the board mefberg. as "minority cliént:type managers' and ¥ * *
the Board of Managers must be so structured that the controlling
votea should be vested in the minority bufiness community * * *, "
Thug, we coriclude that the agency's classificat’on of Free State's
proposal as deficient in this category is questionable.

Under the next factor, "Prioz nexperlence in minority business
development and in siiccessfilly fiirnishing business assistance to
minority business in the Southern’Maryland's Eastern. Shore area'),
Free State received an average score ol 5 of & possible 10, In this
connection the evaluation panel’ mdicates ‘that Free S:ate failed to
explain how it wae goitig to overcome its lack of experience in LBDO
operations. Further, it was noted that even though experienced in
the construction industry Free State was behind during the first
six months of its present CCAC contract,
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Free State argues that all.gbuth it does not possoss experieace
in LBDO work all that the RF¥ requires is experience in 'simfilar
or related work' and that its éxperience in the construction industry
under its previous CACC contyacta qualifies it to perform both the
CACC and the LBDO portions ¢ the requirement, In this connec-
tion Free State sets forth alleged sirmilarities between the skills
nceded for CACC and LBDO work. Finally Free State contends

that any delays under its previtus CACC contract were the fault

of the agency.

Despite Free State's claimyg it {g clear that the agency in
exercising its judgment in this Rrea simply deiermined that Free
State's experience, limited as it is only to construction, did not
justify a high rating under this factor, In view of the fact that
two types of work must be performed under a contract awarded
pursuant to the subject RFP wg do not believe that the agency acted
arbitrarily in failing to assign the highest pogsible score to Free
State, wiich possesses experigice in only one of the two areas
cevered by the RFP,

...Free Statz recelrcd an aveyage gcore of 4 out of a possible 10
uncer the factor whicli:measurgs the "relation bétween the quality
and level of proposed effort and realietic accomplishments.'' Tho
evaluation panel found that sinc¢ Free State's proposal failed to
incluse a narrative explanation with its TPP the proposal contained
no showing that the Jevel of effGrt Pproposed was realistic in relction
to the‘proposed accomplishmenis,  Free State insists as it did in
connection with the prior factor»involving ita TPP that no narrative
was required. As stated beforg concerning the TPP requiremoents,
the RFP ‘indicates that narrativgs ¥ould be evaluated in connection
with the TPP., Accordingly, wé& do notbelieve the agency acted
arbitrarily in downgrading Freg State's proposal because narrative
explanations of its TPP were n¢é gubmitted.

Free State does not dispute ils rating under the next factor which
gauges ''knowledge of; accessibility to; working relationghip with; and
support from the Southern Maryfand gnd Maryland's Eastern Shore
minority and majority business fomypunities,'

; The protester does dispute ita Average rating of 2.3 out of a
pcasible 5§ under each of the fingl two factors which measure offerors’
systems for client management gnd project management. -In this
regard the evaluation panel indightes that neither system was ade-
quately developed in the proposg)s Free State insists that its client
gervice system and project manggement system are developed in
great detail in itg position descriptions included iu its proposal,
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.We are unable to conclude that the agency's determination that
position deecrlptlone in Free State's proposal do not adequately
describe the ''camprehenitive, practical systems'' for client service
and project management is not supported by the record,

Under each of the factors discussed above except for the factor
dealing with Free State's prior experience it appears that the defi-
ciencies in the proposal were not technical in nature, but rather
were infuormational in character. Further, it appears that of the 8
factorl which contain inforimaticnal deficiencies only the one dealing
with the minority slatus of the board of directors appears to be
related to an {fnadequacy in th2 R¥'P or in thc evaluation. Although
the majority of the deficiencies . Wevre informational it {8 clear in
view of the extreme disparity betwween Free State's'acore of 43
and Community's score of 82, 6 (the disparity renidins significant
even if we assume that Free State should have réceived § additional
poitits for a maximum gcore under the factor measuring the minority
compoaition of its boar d/of directors) that Frce State would have had
to submit exiénsive re\isions under B of 10 evaluation factors to
make its proposal’ acceptable. FU!"".‘IGI‘, it is unlikely that any
additxonal information would alter ihe agency's view of Free State's
experiince, Accordingly. since there is a considerable disparity
between the Free' State's proposa.l and the second ranked proposal
of Community, and since it is highly unlikely that Free State's ::ro-

'posal could be 1nade acceptable except through extensive discus-

sions and revisions, we do not believe the agency acted improperly
in excluding Free State's proposal from the competitive range,
%alectron Corporation, B-185027, September 22, 1976, 76-2

Free State further argues that Comimunity is not qualified to
receive the award because of its insensitivity, lack of understanding,
and hostility towards the minority business community. In support
of this position Free State cites several instances which are intended
to {ilustrate that Community lacks the qualities needed to perform
this contract,

The record. indicatea that the agency zvaluated Community's pro-
poaal in accordance with the evaluation factors ‘contained in the RFP
and found that Commiriity "'shows perception and”senuitivxt,, 1te, and
awarérness and uiderstanding of, the current unique socio-economic
problems. facing the minority-business coiimunity." Further, it
was determined that Community "hes excellent prior experience in
minority business development and has succegsfully rendered business
assistance in the area to be gerved,'" The agency has determined
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that Community's proposal demonstrates that it possesses the !
qualities needed to perform the services required iy the RFP, :
Since the determination of whether a proposal is act*eptable is a
matter of administrative judgment reserved to the procuring
activity we will not disturb a finding of acceptability absent a clear
showing that the agency acted arbitrarily or unreasonably, 52
Comp. Gen, 382 (1972), The record does not show that the above-
giteid determination regarding acceptability was without a reasonable
asis,

The protest is denied.

% K44,

Acting Comptroller G:x'?eral
of the United States
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