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[Protest lllegiﬁb Solicitatica Deficieacies and Bidder
Nonresponsibility). B-187990. April 8, 1977. 6 pp.

Decision re: Watkina-Johnscn Co.; by Robert 7. Keller, Deputy
Comptroller Genesral.

Issue Area: Federal Procurement of Goods and .Sexrvices. (1900) .

Contact: cffice of the Gene:ial Counsel: Procuresent Law I.

Budget Punction: Natioual Defense: Departaent of Defense -
Procuresent §& Contracts (058}. :

Ovganizaticn Concerned:. ncpartlont of the lavy.‘lnvy Ships Parts
Control Center, Meéchanicsbdirg, PI"!hOI&I Ilectronics, Inc.

Authority: B-186873 (1977). B~185330 (1916) B-185331 (1976)
B~185776 (1$76).. B-184157 (1976). 5-187517 (1976) . 3-186958
(4976) . B-185955 (1976). P-186i66 (1976) . E-1853€3 (1976).
A.S.P.R. 3-801. 4((‘.‘). ] C0r R. 0. 2(b"1’¢

Protestor agains’ a lavy conttact avard for cathode ray
tubes alleged deticienc és in solicitation,- dolay in.
notificatioh of awendsunt, mishandling of- pzop:xetary aata, and
nonresponsibility 3f the successful offaror. The protest ves
denied cn the grounds of untiasliness and lack of support for
allegations. (HTW)
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FILE: B-187990 DATE: April 18, 1977
MA"'T'E.H OF: Watkins-Johnson Company

leFaT:
ba

1. Protest concerning dafioionciea in solicitation and mesaage
amendment thereto, filed subsequent to next closing date
for receipt of proposals, is untimely and will not be con~ -
nidered on the merits.

2. Dnlay in notifying ptoteator of message anendment to solicitation
was not prejudicial where protester was provided with information

in amendment in alple time to submit tinely proposal,

3. Hheie agency'dcnies proreatnr s allegatian of lishandling of

proprietary data. ‘sud there is no other relevant probative
evidance, allegation is not , BUpPpOT rted,

4. Protest which queationa eucceasful offeror's ability to comply
with agency's delivery schedule relates to successful offeror's
rezponsibilitv and ia not for review by GAO.

5. Protaet contending ‘thit sgeney ‘made award, BOIGLy on basishof
price, without regard ‘to, delivery and critital stock 81tuation, ‘
quentionn agency s administrative deternination ‘that cortractor
is reaponsible offeror. Hbere, as Here, there ia no ghowing that
administrative determination 'was improperly made, GAO will not
review affirmative renponaibility deterninntion.

6. Proteat alloging that}awnrd was not in Government's best interests
is denied where record shows that successful offeror ‘'did not lack
previoualy dcnonstrated ability, award was made at price most
advantageous to Government, and contract awarded contains stringent
quality and festing requirements.

"{ .'a‘.

u,»ﬂh&}ina-doﬁioon Co:%gﬁ§ (wuc) haar;roteated the awaéd of contract

Hechanitnbnrg, Pennsylvania, to Thomao Electronics. Inoorporated
(Tho-aa), for the nanufacture of Cathode Rey Tubes. (CRT), National
Stock Number {NSN) 1H_5960-00-050-9130. as a result of request for
proposals (RFP) No. NOO1l04--76-R-5668, |
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The Navy. reports that it hne procured CRT under the ‘same NSN
and the same basic epecificetion (Katscr Aeroepace and Elactronics
Corporation (Kaiser) Specifice"ion 3092 under Xaiser Drawini No. PS-
4551-5) . since 1964, Numernus veundors, including Kairer, Sylvania
and WJC, have been approved and hava been awarded contracts for this
material, Thomas, the actual nanufecturer. g_“_eubcontractor, urder
the conitracts awarded to Kaiser and Sylvania, been an approved
sourse sinca 1964 by both the cogniznnt technical agency, Naval Air
Systems Command, * # # and by the original equipment manufacturer
[OEM] ®* * &, Kaiser Aeroepece." WIC did not become a supplier for

the CRT until 1972,

SPCC issued the RFP for 507 CRI, under the nbove NSN, na’ July 12,
1976, with a closing date for receipt ‘of initial proposals of August 2,
1976, which wee subeequently extended to Auguet¢24 1976. SPCC
acknowledges thnt .the RFP. epecificatlon inadverteutly cited “Type
WJ 3409 Watkins-Johnson (L4482 FSGH),\.hn incorrect reetriction,
rather thnn the appropriate Keieer epecificetionl. yUC'e nroposal
the sole offer, wvas deemed unegceptable beceuee At waa conditioned

with indefinite delivery and the offered pricc of $516 per unit was

not ccnaideved fair and reeeonahleron the beeie\af*previoue=conpetitive

CRT. procurement. SPCC held a p-enegotiatior conference at WJC on
October 19,1976, as & result: of which WJC wis directed to eubnit
a revlsed propdsal for quanti iee of 750 and 1,000 CRT and to provide

supporting data to rxplain proposed labor—per-nnit and direct-material
shrinkage rates., The following day, however, SPCC guspended negotia-

tions with WIC.
o Yt‘ :
On October. 22 1976 SPCC ieeued a. mnesage*eﬁinnnent to thc RFP,
which requested price and delivery nn quantiti&e of 507. 750, and,

1,000 CRT and included necessary tﬂating'and specificetion cherjea,

to fiva qualified suppliere, with.a cloeing date of Novembear’ 10, 1976..

Four offers, including those of WIC and Thomas were received.: SPCC
issued a requcst for best and final offere on Novenber ll,;1976,
requeeting propneals on a fira qnentity of 1,000 CRT ard an option
quantity of 100 percent; with a cloeins‘date of November 19, 1976.
SPCC received . four offers, all of ) ich complied witk the required
delivery schedule; the offerors® un r pricee, related cnete, and
extended totals for 1,000 units were as follows:
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Unit First article Tooling Total
Offeror - price cost cost extended
Thomas $311.00 $311,000
uy:hg;:‘fco. 339,50 - 339,500
General Atronics 355.00 $6,200 total  $3,250 totai 364,450
Watk{rs-Johnson 377.00 - 377,000

Award was made to Thomas, the low responsible offeror, on Noveuber 19,
1976, and tha other offerors were notified of the award on the same

dly .

Wwic eseentially contendu that the award to Thomas 1s not in the
beat interests of the Goverument. More spacifically, WIC asserts the
fnlluwing grounds in eupport of its protest:

1., HJC ﬁih‘éﬁasurnged to-expend coltly efforts to locate
suitable’ gleeo sotrces and to resolve the procurement
spacifications by assucances, that it would be avarded
thn contract. .

.'

2; WJC provided costly proprieéary dosign/procuremeut informa-
wtion, including cost datey- hhich would not have been pro-
vided in a cowpetitive procurem-nc, and suspects that this
infornation wvas 1mproper1y handléd by the agency and may
have been 1nadvertont1y tranamitted to its cumpetiors.

: J

3. SPCC’nade the ewerd solLry on the basie of price, without

regard to the agency's delivery requiremeats and CRT stock

supply..
4. Thomas, ‘an a reeult of 1te lack‘of previously demonstrated’
capability to perforu avd proposed glass supplier. will be

unable to rieet the required deltvery schadula,

iInitiolly, WTC aoserta that fé&n July 12 to November 24, 1976.
coltly effortu wnro expended at’ srcc'- behest to’ propare for per-
forlance, under aeour-ocee that the conprny would be awarded the
contree:.’ In retroapeor HJC questionsfwhy,\if its proposal was
unacceptable, SPCC proceoded to open: negotiationa and give indica-
tions that an’ order would be placed. when agreoable prices were
reached. WJC claims that as a result of the parties' October 19,
1976, meeting, the Government intended to proceed to contract after
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wic oubuitrod "a 1-11 llﬂﬂnt ‘of additional duta.”‘ In oupport of
this asserion, W/C cites as evidence of the Covernment's intent
the fact that the/ ' company proceeded at the verbal request of SPCC
personnel ‘to. oata 1ish a foreign glass uupplior ard was . tuboo-
quently. chargod n cancellation fee by the siipplier on the resultant
order, Furtherq:ro, at some time after October 28, 1976. SPCC
verbally placcd an order with WIC for tooling; the order covered
only tooling fruu an outside vendor, which would be required as
part of the inltont procurement, In esgence, WIC protects the fact
that* §P(IC discuntinued negotiations and amended the RFP to solicit
further proposala, rather than making a suvle-source award to it.
}i

SPCC, however, takes the position that at the conclusion of °
the purtiesﬂfmcetina in October WIC was, requostcd to submit sub-
stantial dafa and information n order to dcvolop a basis for
continuing,pegotiations.". Lack of technical or;cost data froa WIC
was one- of:the major factors in suspending negotiationa. Additionnlly,
the' contracting officer dctermincd that WiC's. initiul unit prica of
$516 per. | xnit was not fair and’ reasonable. He have: consintcnrly
held thof rice rcdsonablencoo ia a detcrmini?ion for thé?contracting
oificer. with which our foico will not intcrfcre in the abuence of
o«clear&ohowing of ‘abusé of discretion. CaliforniazStevedore:and
BallastJCompany.&h-186873, January‘2& 1977,577-1 CPD.47;}Park
Manufaf.turing Company, et al., B-185330,, B-185331, B-185776. 6, April 16,
1976, /76-1 CPD 260; J. H. Rutter Rex: Mhnufncturing Compa z, ~Inc.,
B-184f57, February 23, 1976, 76-1 CPD 122. Under tllese circumstauces,
th» Pontractins officer wss required, pursuant to Armed Services
Procurement Regulatfon (ASPR) § 3-801.2(c) (1976 ed.), to:

"k x X (1) determine thc focaibility of developing
an alternate source of supply,itor (1) take any
other action within his authority, * # &"

] o

Consistent with this roquirament %he contracting officar isqued the
meoscgc amendment to_ the' RFP to five proapcc'ive offerors, including
wicC and Thomas, on Octobor 22, 1976. wJC. as‘erts that" it did not
receive the messaga amendment and. filst léarned fhat the procurencnt
was to become competitive from a- TWX dated Ootober 28, 1976. SPCC
subsequently retransmittcd the mcasage amen&ment viauTolox on WJC's
direct line. Although the record, is’ unclcar as to’ the*circumatanccl'
and reason for tha delay in notifying WJC of the amendnent to the

RFP, we find that WJC was not prejudiced by any delay because it was
provided with sufficient information in ample time 0 submit a proposal.
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In view of ths foregoius. HUC's protest conccrniu; dcficicucics

in the initial RFP and materials incoyporated therein by the message
c-snd-uut, in order to be ti-uly"should have been filed not

later than the next closing date for rcceipt of propossls. i,e.,
Novc-bcr 10, 1976. 4 C.2.R. § 20, 2(t) (1) (1976). Because WIC

filed its protest with our Offica on. December 8,. 1976, this ground
of the protast is untiuely and will no. he onsidcred on the marits,

ey Ths protestcr sdditiouslly ssserts thst proprietsry design/
procyrement info-ustion including cost data, furnished to:SPCC was
improperly harndled by the ,agency and may have’ been inadvertchtly
trsusﬁiréed to other offercrs‘ ‘'WJC states that it rave SPCC
negotiators proprie:sry cost 'and tachnical data’ concernirg the :
specifications of the glass bulb, ' The agency denies that WJC furnished

any proprietary design and cost data and, conssqusutly, that there was

" any mishsud’iug. Without any other probstive evidence on the issue, wa

are unable to concluda that there was any nishsndling as alleger.

e

_ HUC also stctes*thsc fran iis-eupericnce, Thouas glsss bulb
supplier has been forcedfto*shut’dcun’iu previous years duriug @X=
tremely cold nouths, receucly shut down for 2 weeks dup to natural
gas shortages, and. sxpects to be shut, down until the extreme peether
enda;. :In ‘short;:WIC. Juestions the ability of Thomas' proposed glass
supplier snd concsumitsncly, Thonag':: ability to- perforn in compliance
with SPCC's deliyery schedule. : In: this regard FJC' protest raises
the issue of‘whether Thomas should have been déterminec to: be%Q respon-—
siblgjcfferor. . Qur Office. hss tsken~the pcsition that a. protear con~
cerning proprietnry aala which" directly or indirectly questions‘the
resp onsibili"t"%of‘ cther. ccn“c%rn 1e. not. for.. our. nvisw.u ‘Polared .

EléctronicstCorporation, n, B-187517. ‘November 9, 1976, 76~2 CPD 396,

see - York: Indueunu,,uue., B-186958. November 29,: 1976 .76 6~2 CPD 453,
aff'd. B-186958, - January 10, 1977, 77-1 GPD 17; Gslbraith—Pilot ‘Marine

Corporation, —185955 B-186168, December 15, 1976, 56 Comp. Gen._ _ ,

76-2 CPD 488, Cousequently, wve will not consider this ground of the

: protest. . .T

Similarly, WJC contends that SPCC made the 'award’ to’Tholas

, soleli“ﬁé;rhe bssis .of price, without regard to.the agency's deliuery

requirslents and, critical CRI stock supply. After cereful review of
the recocd,: we: do not. fi{d‘HJC's pcsition ‘in this regard ‘to be; persus-
sive. SPCC: expressly found that ‘all bcstxand final offers”“Bﬁplied
with the agency's. Tequired delivery schedule, the contracEing officer
took delivery into ccnsidcration ln reviewing the offers preparatory
to making award, “and waiver of. firat crticle and Group V- Life tests
has been authorized for the first 100 units in order to alleviate

SPCC's critical supply situation. Absent a showing of fraud, or when

- v
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the solicitation contninl definite rooponlibility critorin uhioh
allegodly haye'nos been mat, our Office does not review affirmative
responsibility determinations. Randall Hanufacturing Company, Inc.,
B-185363, January 26, 1976 76-1 CPD 44, 1In view of the foregoing,
we have no reason to beliave that the. administrative determination
of Thomao' ability to perform was improperly made.

Finally. wuc contends that in view of . Thomas' dack of prcviouoly
demonstrated ability and proposed glass bulb supplier, the sward does
not appear to be in the best interests of the Government. . In contra-

distinction, SPCC stutes that Thomas, a certified CRT vendor since 1964,

has been awarded many orders and has current orders from Kaiser, the
OEM., 1In cha]lengiug the compatitiveneao of the oolicitation, wic
itself complained that "Thomas Electronics is already the lnrgost special
purpose CRT manufacturer in the country I Consequently, we cannot
agree that Thomas ‘lacks previouoly denonotrated ability. Moreover, we
note that the award was made as a result. of compatition rather than on

a sole-source basis, at a price:more advarnitageous to the Governmont than
that offered by WIC, ond the: contract awarded coutains stringent quality
and testing requirements, We are, therefore, unable to coacluds that
award was improparly made to Thomas or that the award made was not in
the bes: interests of the Government, ,

In view-qf the foregoing, WIC's protest is denied.
\} !

Deputy Comptroller General
of the United States
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