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[Legality of a Contract hetwaen a Yederal Agency and » Priwete
Firm for the Perforsance of Certais Receivimg famctiocasm at &
rederal Iarohounc]. B-103887. apxil 25, 1977. € pp.

Decision re: Epvirommemtal Protection Agemcy; Saall Basizess
dduinistration; Allied Industrial Services, Inc.; by Robert P.
Keller, Deputy Cospticller Ceaeral.

Issue Area: Personasl Nanageaent asd Compenmsecticn (300);
Facilities and Baterial Ranmagesent (700).

Contact: Office of the General Coupmsel; Civilian Personnmel.

Budget Function: General Gevernsent: Other General Governmemt
(806) . ’ :

organizaticn Concerned: Environmental Protection Agency; Small
Business Adsinistratiom; Allied Industrial Secvices, 1Iac. .

Authority: 5 U.S.C. 2105(a). 6 Coap. Gen. 180, 6 Coup. Gen. 36M.
6 Comp. G5en. &7A4. 24 Coap. .Gemn. 928. 31 Cosp. Gen. 372. 32
Comg. Gen. 827, &3 Comg. Gen. 390. 85 Comp. Cen. 649. 51
Coap. Gen. 561. E-183487 (1975).

The Goverrscnt esployees® uniod, local 3347, restated
its viev that a contract between the Small Business
Aainistration and AllieA Industrial Services, Iac., was
illegal. The protester alleged that the avard waz for perscnal
services (varehouse receiving functions at an Enviroasental
Protection Agency warehouse) thut created the eguivalent of an
eaployer-ezployee re¢lationship. an illegal employsr-eaployee
relationship was not created where sorvices resdered 3id4 not
raquire Government directicu or supervision of contractor
eaployees., (SH)

—— e ——— s

l'-—--—.—-—-———-
—— -
. )



02076

W. Hulrvﬂ
Conr Pora,

THE COMPTAGLLER GENERAL
OF THHE UNITHED STATES

WASMINOTOMN, R.C. ROC4AS

DECISION

FILE: R-183487 DATE: April 25, 1977

MATTER OF: American Federation of Government Employees
Local No. 3347, AFL-CJIO

DIGEST: Agency service contract for warehouae receiving
function does not create-illegal employer-employee
relationship where services rendered do not re-
quire Government direction or- supervision of
contractor employees and no supervision is found
to exist.

By letters dated July 30 and 'ieptember 13, 1876, Local No.
3347 of the American Federation of Government Employees has
inquired as to the legality of a contract between the Small Business
Administrgtion (SBA), and Allied Indugtrial Services, Inc. (Allied)
for the. peri'orma.nce by Allied of certain recenrlng functions at the
Eavironmeéntal Protection Agency (EPA) warehouse in Research
Trmngle Park, North Carolina. It ig the view of the Local that
thé contract is an illégal personal services agreement since the
relationghip between EPA and Allied is taniz:i)ount to that of
employer employee,

T'he record ahows that prior to the award\of ‘the above-described
contract all functions relating to receipt, delivery. and ware-
housing of matermls at the EPA facility;were’ performed’ by a small
group of Civ.l Servxce '-mployees. However. ; 'to, provide an’ allegedly
more éfficient .operation, it was determined bv the local EPA Cffice
f. ‘Admmistration thnt the receiving fiinction cpuld be best perform-
ed by an independent contractor.:; Accox;dmgly., EPA contracted
w1t13£SBA to perform"the recelvmg function at SPA's Research
Triangle Park warehouse. By contract number 68-02-2127, dated
October 1, 1975, SBA subcontracted with Allied for the actiial
performance of the services. The initial contruct period was from
October 1,.1975,  throtugh June 30, 1978, at a tojtal cost of 324, '208. 70.
Exercising certain options to renew, the coniract was extended
through-September 1978, for §7,262. 81 and was further extended

_on October 1, 1976, for an additional 12 months''at $59, 282. 04,. The

latter extension increased the scope of the agreement to include
pimilar services for EPA's research center ainex at Research
Triangle Park.

Local 3347 of the American Federation of (jovernment Em-
ployées protested to this Office the initial request for proposals
leading to the above contracts. The protest was made on the grounds
that the award was for personal services and would create a
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velationship tantamount to that of emp)oyer-employee. in violation
of Federal pecsonnel laws. In responding to the protest, we noted
that, as proposed, the contract would be performed in an area
dedicated to the receiving function and that there. wotild be no
supervision by Government emploveeu or interminglmg of Gavern-
ment and contractor ‘personnel. In'thase circumstances, we held
that there was nothing in the, proposal which would violate applicable
" personnel laws and: accordingly ‘{enled the protest. B-183487,

July 3, 1875. We observed, however, that administration of the
contract in violation of the opinions of the Civil Service Commis-
sion (CSC) concerning personal services contracts would be incon-
sistent with the expressed purpose and intent of the proposal We
therefore indicated that we would have a continuing interest in the
matter from a management-aud:t ata.ndpoint

In its presont correspondence with this Offxce. Local No. '3347
has reiterated its views that the Allied contract, as ndministered
creates the equivalent of an employer - employee relationship. In
particular, the September 13, 1976 letter states:.

.. "These [Allied] perﬂonnel are holdmg them -
sclves out to the general pv :dc as being EPA
employees and are, .in fact, signing as EPA em-
ployees. It'is contemplated that they will be on
board much longer than any temporary employ-
menf and they are constantly worki.lg' gide™ ~by- -side
with vther Federal employees in unloading trucks,
in the’ use of Government equipment- -'e"eiving
daily supervision; and in otherwise being treated
as employees of the Federal Government in the
observing of tirne on board, holidays, etc. etc."

Thus, Local No, 3347 cohcluder that in light of the Civil Service
Commission's standards this contract is for personal servicces
ard is, therefore, illegal.

' The term personal services as used in early‘decislons of
the Comptroller (General mcluded all aervwesmormally ‘performes
hy. Government: employees andall services which ‘could be per-.
formed by mcumbents of ‘existing civil service’ positions. 1t 'was
held'in those decisions that Government agencies were not auth-
orized to ¢ontract for the performance of sich'services because
Government functicis sheuld not be performed by contractors who
could not be personally held responsible for failure or misfeasance,
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0 Comp. Gen. 140 (1928); id, 364. (1920). . 474 (1927), See also
32 Comp. Gen. 427 (1953, .The format and operation of the
contract, whether on a job oi end production bagis, or whether
under conditions ruggesting an employsr-¢mployee relationship
weére not streased,

Since those Jearly deciaiona. this Office and the Ctvi.l ‘Service
" Commission hl.ve recognized that services normally performed
by Government persoxmel may be perforrmed under a proper
_contract if that method of procurement is found to be more
feasible, more economical, or necessaty to the accomplishment
‘of tht:] agency's task, Thus, in 43 Comp. Gén. 390 (18863), we
stated:

"The .general rule.is that purely personal services
“for the Govexnment are requit'ed to;be:performed
by Federal personnez ‘tinder- Govcrnmg t super-
‘vision. See for example, 8 Comp ‘Gén, '140;

24 {d. 824; and: -32%d, 427, «which ‘iprcited in -
the Tetter. Hcwever, the re'q{iirement'ot this
.ritle i8 one of po)icv rather than positive law

and when it is a.jministratively determined that
it would be substm:tially more, economical.
feasnble, .Or necéssary by reason of unusual
circumstan"es to'have the woqk performed by
noh-Government parties. and{that is c¢learly
demonstrable. we would not object to the
procurement of such work throagh proper

contract arrangement, 31 Coinp, Gen. 372 "

A "proper contract" for'servides 28 contemplatod by the above
language has been. recognized to be one in which the relat;onump
established betweéen the Governm ent and the contract _personnel

ig not that of employer~ employee. 151 Comp. Gen., 561 (1972).
Further,x the services must be of a type ,which could, properly

be delegated to.hon-Goveérnment|personnel, In addition,: a;Govern-
ment' contractfoi; the furnishing’of alpi'oduct or the performance
of a'service isjto\ be: accomplished ‘withotit’ detailed Goyernment
control or, supervmionl‘oyer the mcthod by which the r‘equired

wiether the relatmnshlp created by a. contract is.proscribed, the
Civil Service Comiuission has taken the position that the contract
is to be questinned if it permits or requires detailed GGoverrment
supervision over the contractor's employees, Decisions of this
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Otfice ‘have referred to the criteris sct forth in chapter 304,
subchapter 1~4 of the Federal Personnel Manual for ascertaining
whether 2 contract permits or requires supervision. 61 Comp.

Gen. 561, supre.

Additional guidance has been provided in the Fedenl Persgori

nel Manual letters Mo. 800-8, datcd Decéember 12, 1867, and

‘No. 300~-12 dated August 20, 1968, by the wal Service Commis~
sion for review by the agencies of service contracts to determine
if they are in accordancc with personnel laws. Accordi.ng to

these opinions, the basic criteria by which the emp loyer~employee
relationship is judged are those set fort!: in 5 U.S5.C. § 2105/a)
(1970}, namely whether a person is;

(1) appointed in the civil service by a Federal
officer or employee;

(2) engaged in the pex'formance of a Federal
function under suthority of law or an
Executive act; and

(3) subject to the supervision of a Federal
officer or employee while engaged in the
performance of the duties of his position.

‘' In addition. six elements were identified as indicia in;'the existence

of supervision by a Federal officir, These elements ure:

1. Performance on-site,

2, Principal tools and equipment ft}rnished by the Government,
3. Services are apﬁlied directly ‘v integral effort of agencies
or an organizational subpart in furtherance of assigned

function or missjon.

4, Comparable services, meeting cdﬁupar:;.i:hle‘needs. are
performed in the same or similar agencieg using civil
service personnel.

5, The need for the type of service provided can reasonably
be expected to last beyond nne year.
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6. 'rhe inherent nature of the eervice. or the manner in‘which
it is provided reas.nably requires directly or indirectly,
Government direction or supervision of contractor em-
ployees in order;

~ To adequatel)y protect the Government's interest, or
- To retain control of the function involved, or

- To retain full pcrsonal responsibility for the function
supported in a duly authorized Federal officer or

em ployee )

The six elements, as indicated abcve, relate prmcipally to the third
statutory criterion concerning supervision of a contractor employee
by a Federal office or employee. The absence of any one or a
mumber>f these elements would not mean that sujervision does

.not exist but that there is less likelihood of its ex.stence

To examine the admi.nietration of the contract in the present
matter. a GAQ audit team was sent in Novémber 1978.to the EPA
i'acihtiee at Research Triangle Park. At the time of the gite visit,
flourn'\ntractor employees were in the warehouse receiving area,
Two, of :the - .employees’ opened and’ inspected;items which had been
received ;annotated the, cartons and signedithe receiving re rte.
repacka ed the iteme, and .placed ‘the cartone ‘in the appropriate
etorage "The receiving reporte were placed ina designated
pick-l‘lp e.ree for later use'by Governm et pereonnel 'l‘he only

“were that two EPA employées swept and mopped the receiving area
floor in the presence of contractor personnel; that an EPA warehouse
. emp]oyee asked the contractor supervisor about the paperwork on
a-particulzr item; and that an EPA employee delivered to the con-
tractor for processing several insured items which had previously
been weceived by mail, .

With respect z"to the issuee raieed in the letter dated

. September 13, 1976 ‘from” Loce.'l No. 347 we have’the rollowing
' ‘-obeervatione. From the investigation of our audit staff and

wexam {nation of fhe related paperwork, it is our view that’ in
sxgning receipts, for delivery of certain items, the contractor
personnel were i‘ulfillim: the terms of the contract by performing
the required Operatione. Regardiag the use of Government
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equipment. we note that although the contract obligates the
Government to furnish a forklift, it was not being used at the

time of the site inspection., However, the contractor was using

a Government-owned portable conveyor system in unloading in-
coming shipments. In addition, dollies, handtrucks, work tables,
two desks and chairs, three stools, file cabinets, one refrigerator,
one locked cabinet, and miscellaneous office equipment were

being provided by EPA for contractor use.

Concerning hours of work and observance of holidays, "we note
that the contract requires Allied to perform services between
8 a.m. and 4:30 p, m,,- Monday ‘through Friday, except for holidays
observed by the Federal Government, Since thesc hours coincide ~
with those generally used by, the Government and business firms
delivering shipments and mail, the contractor's hours appear
reasonable and practical Regarding the amount ‘of mteract;oq
between and supervision of Allied emplovees by, Government per-
sonnel, we note that the receiving area is phys lcally partitionc:d
from the warehouse area and that the contract(prowdes for placing
the received materials in a specially designatel location for use
by EPA employees, Contact between EPA and Alhed employees
occurs only when EPA employees enter the réceiving area to pick up
paperwork or to adjust a discrepancy which requires action by
the EPA project officer so that the received item can correctly
be processed, It appears that, in practme, coordination is between
the EPA rroject officer and the contractor's supervisor, In addition,
discrepancy and workload activity reports are made daily and monthly,
respectively, to the CPA project officer.

Evaluating the observations of our audit team in light of the
gsixth element of the Civil Service Commission's standards, we
are unable to find thai there exists to a substantial degree,

" direct or indirect Government supervision of the receiving function

performed by the Allied Industrial Services.

Our conclusion from the above’ is that the proscribed employer-
employee relationship does not exist betwcen EPA and Allied at the
present time,

/g‘; '{"-\
Deputy Comptroller eneral
of the United States






