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(Legality of a Contract betae-< a federal Agency and n Private
Firm for the PerformaNe of C-ctalE isceiviug Dumwttoaa at a
?ederal Uareboujl. t-'83SS7. April 25S 1¶77. 6 pp.

Decision re: Euvironametal Protection AgenCy; small Neasneo
Administration; Allied Industrial Services* Inc.; by Robert P.
Keller, Deputy Coapttollur Ceneral.

Issue area: Personael Umangement eud Coupensatien (3001;
Pacilities and laterial Management (o00p.

contact: Offlice of the general Counsel: Civilian Personnel.
Budget function: General Gcvermsemt: Other General Government

(806)-
organuzaticn Concerned: Rnvironuental Protection Agency; Small

Business Adminaistratiom; Allied Industrial Sezvicea Inc.,
Authority: 5 U.S.C. 2105(a). 6 Coup. Gen. 140. 6 Coup. Oen 364.

6 Camp. Gen. 476. 24 Coup. Cen. 924. 31 Coup. Gem. 372. 32
Coup. Gen. 427. 63 Co.m. Gen. 390. 45 Coup. Gun. 649. 51
Coup. Gen. 561. 3-18367 119751.

The Goverumeat eaployeeu unioi. local 3347, restated
its view that a contract betmuen the Small Busineas
Administration and hllild Industrial Services. Inc., *as
illegal. The protester alleged that the award was for personal
services (warehouse receiving functions at an Inviroamental
Protection Agency wazebouse) that created the eguivalent of an
eaployer-eiployee relationship. an illegal employer-employee
relationship was not created where services reudered did not
require Government directicu or supervision of contractor
employees. (SO)
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a MATTERF OF: American Federation of Government Employees
Local No. 3347, AFL-CJO

DOIEsT: Agency service contract .or warehouse receiving
function does not create-illegal employer-employee
relationship where services rendered do not re-
quire Government direction or- supervision of
contractor employees and no supervision ig found
to exist.

By Ietters dated July 30 and September 13, 1976, Local No.
3347 of the American Federation of Government Employees has
inquired as to the legality of a contract between the Small Business
Administration (SEA). and Allied Induitrial Services, Inc. (Allied)
for the npem rmance by Allied of certain receiving functions at the
Environmidntal Protection Agency (EPA) warehouse in Research
Triangle Park, Noith Carolina. It is the view of the Local'that
thedcontract in an illegal personal services agreement since the
relationship between EPA and Allied is tantau mount to that Oa
employer-employee.

The record shows that prior to the award)of the above-described
contract, all functions relating to receipt, delivery, and ware-
houinbg of materials at the EPA facility were erforimed by a small
group of Civil'Servic~e 'Enimloy'ea.-. How~ever, jto3 provide anvalli gedly
more efficient'operation, it *as diterrined bay the local EPA Office
of ;Adninlstif~tion that the receiving fi'°niti6n could be best perfcrm-
ed by~an mnd hendett contractor.- Accotdingly.1 EPA contracted
with SEA to perform the receiving flinctinH at 13PA's Research
Triang~le Park warebduse. By cdntract numiiber 68-02-2127, dated
O&*bIoier 1.. 1975, SEA subcontracted with Allied for the actual
performance of the services. The initial contract period was from
October 1, 1975vthrdUgb June 30, 1976, at a to:tal cost of $24,208. 70.
Exerciaing certain option. to renew, the contrfct was extehded
through-Septemer 1976, for $7.'262. 61 and was further extended
| on October 1,1976, for an additional 12 monthsat $59, 282.04. The
latter extension increased the scope of the agreement to include
similar services for EPA's research center annex at Research
Triangle Park.

Local 3347 of the American Federation of Government Efl-
poayees protested to this Office the initial request for proposals
leading to the above contracts. The protest was made on the grounds
that the award was for personal services and would create a
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relationship tantamount to that of emppoyyer-employee. in violation
of Federal personnel laws. Jil responding to the *otest, we noted
that, as proposed, the contracit would be performed In an area
dedicated to the receiving fwiction izAd that there would be no
supervision by Gpyernment employees or intermingling of Govern-
ment and contractor.'personnel. Inthoae circuInistances, we held
that there wan nothing in theprbposal which would violate applicable
personnel laws and~accordingly denied the ptotest. BA183487,
JTuly 3, 1975. We observed, however, that administration of the
contract in violation of the opinions of the Civil Service Commi -
sion (CFC) concerning personal services contracts would be incon-
sistent with the expressed purpose and intent of the proposal. We
therefore indicated that we would hbae a continuing interest in the
matter from a management-audit standpoint.

In its present correspondence with tUis Office, Loical No.;3347
has reiterated its views that the Allied contract, as administered,
creates the equivalent of an employer - employee relationship. In
particular, the September 13, 1916 letter states:..

"These [Allied] personnel are holding them-
selves out to the general pt .ic as being EPA
employees and are, in fact, signing as EPA em-
ployees. Itis contemplated that they willbe on
board much longer than any temporaryiemploy-
ment and theyj are constanitly working side 'by-side
withE'ther Federal employees in unloadrig trucks:
in the use of Government equipmentt .-eceivig I
daily supervision: and -in otherwise being treated |
as employees of the Federal Government in the
observing of time on board, holidays, etc. etc."

Thus, Local No. 3347 concludes that in light of the Civil Service
Commission's standards this contract is for personal services
and is, therefore, illegal.

The ierm "personal services" as used in early.decisions of
the, CoTiiotroller, General included ill servicesiinorwmlily'per'f6rmed
by Governmdnteimployees and'all services which c6uld be' per-,.
forimed'by incumbents of existing civil service positions. It was
held'in those decisions that Government agencies were niot auth-
orized to Contract for the performance of suich'servicea because
Government functions should not be performed by contractors who
could not be personally held responsible for failure or misfeasance.
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S Coamp. Gen. 140 (19i2); id. 364 (1926);tId. 474 (1927). See also
32 Coarip. Gen. 427 (1953F The formatnand operation of the
contract, whether on a job a- end production basis. or whether
under conditions suggesting an employer-employee relationship
were not stressed.

Since those early dedisionh,' this Office and the Civil' Service
Commission have recognized that services .normzally performed
by 'Government personnel may be performed under a proper
contract if that method of procurement is found to be more
feasible, more economical, or necessary to the accomplishment
of the agency's task, Thus, in 43 Comp. Gan. 390 (1953), we
stated:

"The general rulecis that purely pers'khnal services
'for the 'GoveCnrnntare'required to bebepirfrmed
by Federal iLeronnel iunder-Governmet: super-
vision. See forzekxnmple, 6 CbiOp. ,Gf.- 140;
24 id. -024; and 3Z';d. 427, kich'3 st ited in
theTetter. Hcw&';,r:the rqiirehniht'df this
rifle is one of poicy rather than positive. law
and when it is aindnistratively. determined that
it W*oulld be substakiialaly morel '.cnomical,
feasible, or necessary by reaison of'uusual
circiumstances to have the work perfoimed by
non-Government pirtie.,. andjthat is clearly
demr'nstrable, we would not object to The
procuirement'of such work through proper
-contract arrangement. 31 Cojip. Gen. 372."

A "proer contract" for services as contemplated by the 'atore
language has been recognized'to be one in which the relationship
established betwee-nthe GoverAnrent and the contractjpersonnel
is nibt that of empi*yer-ernpl6jee. 51 Coip. Gen.,> 561 (1972).
Fiirthe'r,,:tthe sL'irvices:rnust be 6E a type which 6told properly
be delegated to non-GoyvernmeAt'perudiizni. In addijin a Govern
ment' cointr'act fotthe ~futuiishhinrof a\$3dioct or the performhance
of! a 's'ervice i'tt6oNbe: adetslislie dWthbiutdetailed, Governiment
reotrol or suoervlsion ovr.r thet'hethed'by *hirh'the r'e-..ieid
resuilt is achit~eved. B45Cosnp. G~en. 649'(1966).. lfi'dkterini!~
wh-,ether thie reatikonhi9 e'isied by a'contr'act'is'\proscribedc the
Civil Serv'ice Commission has' taken the position that the conts at
is to be questioned if it permits or requires detailed Governfincnt
supervision over the contractor's employees. Decisions of this
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Office have referred to the criteria met forth in chapter 304,
subchapter 1-4 of the Federal Personnel ManuaL for ascertaining
whether a contract permits or requires supervisIon. 51 Comp.
Gen. 561, supra.

Additional guidance has been provided in the Fedderal Persof.'*
nel Manual. Letters No. 300-8, dated Decemnber 12, 1967, and
No. 300-12 dated August 20, 1968, by the Civil Service Commis-
sion for review by the agencies of service contracts to determine
if they are in accordance with personnel laws. According to
these opinions, the basic criteria by which the employer-employee
relationship is judged are those set fortei in 5 U. S. C. S 2105 a)
(1970), namely whether a person is;

(1) appointed in the civil service by a Federal
officer or employee;

(2) engaged in the performance of a Federal
function under authority of law or an
Executive act; and

(3) subject to the supervision of a Federal
officer or employee while engaged in the
performance of the duties of his position.

In addition, six elements were identified as Indicia in'the existence
of supervision by a Federal offic r. These elements are:

1. Performance on-site. f
2. Principal tools and equipment furnished by the Goverm-nent.

S. Services are applied directly kI integral effort of agencies
or an organizational subpart in furtherance of assigned
function or mission.

4. Comparable services, meeting comparable needs, are
performed in the same or similar agencies using civil
service personnel.

5. The need for the type of service provided can reasonably
be expected to last beyond one year.
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6. The inherent nature of the .er4i&c' or the manner in'which
it is provided reasinably requires directly or indirectly,
Government direction or supervision of contractor em-
ployees in orders

- To adequately protect the Government's interest, or

- To retain control of the function Involved, or

- To retain full porsonal responsibility for the function
supported in a duly authorized Federal officer or
employee.

The six elements, as indicated above, relate principally to the third
statutory cittrion concerning supervision of a contractor employee
by a Federal Ioffice or employee. The absence of any one or a
nuznber~of these elements would not mean that suuervisilon does
not exist but that there is less likelihood of its existence.

;, To examine thei administration of the contract in the present
Inmtter, a GAO audit team was sent in November 1976 to the EPA
facitities at Res'earch Triangle Park. At the time of the site visit,
Pzourt ntract'br imployeeu were in the warehouse receiving area.
Twoofithe employee. opened andtiis"icted-items which had been
rcceiicd;. annotated the cartonsiand signed the receiving ie'ports,
repackaged the. items, itnd:placed the cartons ;in the approprate
storage Eins. ',The' ieceiving reports were placed In a designated
pickup area for later use by Governmeint personnel. The bonly
conatcts observed between contractor and overinment personnel

v'ete' that tw'o EPA employees swept and mopped the receiving area
floor in the presence of contractor personnel; that an EPA warehouse
emjioyee asked the contractor supervisor about the paperwork on
a-particuar item 'and that an EPA employee delivered to the con-
tractor for processing several insured items which had previously
been received by mail.

W"ith rep th s
W e apect to the issies raised in the letter dated

SeepteA64er 13, 1976, -fironmLocalNo., 3347, we hiave'the following
sobsei-vyiions. From the investigation of 'our audit staff and
>examination of the related paperwork, it is our view that in
signiig receipts for delivery of certain items, the contractor
personnel were fulflllirg the terms of the contract by performing
the required operations. Regardlig the use of Government
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equipment, we note that although the contract obligates the
Government to furnish a forklift, it was not being used at the
time of the site inspection. However. the contractor was using
a Government-owned portable conveyor system in unloading in-
coming shipments. In addition, dollies. handtrucks. work tables,
two desks and chairs, three stools, file cabinets, one refrigerator,
one locked cabinet, and miscellaneous office equipment were
being provided by EPA for contractor use.

Concerning hours of work and observance of holidays, -we note
that the contract requires Allied to perform services between
8 a.m. and 4:30 p.m., Monday through Friday, except for holidays
observed by the Federal Government. Since these hours coincide
with those generally used by: the Government and business firms
delivering shipments aid mail, ,the c6ntractor's hours appear
reasonable and practical. 'Regarding the amoiint of interact;oi1 .
between and supervision of Allid employees byGovernnent per-
sonnel, we note that the receiving-area is physically partiti6ned
from the warehouse area and that the cdnfractjbrovides for placing
the received 'materials in a specially deaIgnate I location for use
by EPA employees. Contact between EPA and Allied employees
occurs only when EPA employees enter the receiving- area to pick up
paperwork or to adjust a discrepancy which requires action by
the EPA project officer so that the received item can correctly
be processed, It appears that, in practice, coordination is between
the EPA project officer and the contractor's supervisor. In addition,
discrepancy and, workload activity reports are made daily and monthly,
respectively, to the EPA project officer.

Evaluating the observations of our audit team in light of the
sixth element of the Civil Service Commission's standards, we
are unable to find that there exists to a substantial degree,
direct or indirect Government supervision of the receiving function
performed by the Allied Industrial Services.

Our conclusion from the above' is that the proscribed employer-
employee relationship does not exist betwcon EPA and Allied at the
present time.

Deputy Comptroller eneral
of the United States
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