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28 0.5.C, 515-519, Tunteraal Revenae Code of 1954, sec. 7217.
Internal Revenue Coda of 1954, sec. T7423(2). Internal
Revenue Code of 1954, sec. 6103 () (4). 2 Comp. Gen. 821, 15
Comp. Gen. 933. 40 Comp. Gen. 95. 40 Comp. Gen. 97. 53 Comp.
Gen. 782, 783. 44 Comp. Gen. 312. 44 Comp. Gen. 3184, 34
Comp. Gen, 221, 46 comp. Gen. 93. 44 comp. Gen. H63. 55
Comp. Gen., 408. 53 Comp. Gen. 301, 6 Comp. Gen. 214,
B-168211(1969), B-176229 (1972). B-186680 (1976). E-143673.
5. Rept. 94-938. 42 Ped. Reqg. 5695.

The Assistant Secretary for Administration of the
Departaent of the Treasury requested an advance decision on two
questions relating to suits that may be brought by taxpayers
against officers and employees of the Federal Government. The
liability of a Government officer or employee for damages and
costs for unauthorized disclosure of tax returns or tax retarn
information may be assumed by the United States and paid froa
general operating appropriations under certaln circumstances,
Departaent of Justice appropriations are available to pay legal
fees, including private attorneys fees, incurred by Government
officers or employees in defending suits filed under section
7217 of the Internal Revenue Code when specified circumstances
exist. (Author/Sc)

2 g L = .

e st

s AL LT Pt




S.S A
R AN E

THE COMPTRLULLER GENERAL
OF THE UNITED BTATEDS
WABHINGTON, D.C. 80548

e ¥ VRN n..-; =

FILE: B-137762; B-143673 OATE: May 16, 1977

- -

- o]

:.:" : MATTER OF:Payment of Damages, Costs, and Private Legal

o Expenses of Covernment Officers and Employees Who Are Sued
U?gﬁgsgeption 7217 of Internal Revenue Code cf 1954

& l, The liability of a Government officer or employee for
5 damages (actual and punitive) and costs undei section
\ 7217, I.R.C., (1954), for unauthorized disclosure of
1 tax returns or tax return information, may be assumed
by the United States under section 7423(2), I.R.C.
(1954), and paid from general operating appropria-
tions, when it is administratively cetermined that
the unauthorized disclosure was madc while the officer
or employce was acting in the due performance of his
duties in matters relating to tax administration as
defined in section 6103(L)(4), I.R.C. (1954),

2. Although section 7423(2), I.R.C,:(1954), does not
protect Government officers or employees whose offi-
ciz? duties are not related to matters of tax adminis-
trat:ion as defined in section 6103(b)(4), I.R.C. (1954),
their liability for damages and costs under section
7217, I.R.,C. (1954), may be assumed under general rule

1 that expenses incurred by an officer or employee in

} defending a suit arising out of the performance of his

official dquties should be borne by United States, The

availability of appropriations may cepend, however,

“r upon the existerice of specific statueory language

authorizing the pavment of judgments, since general

. operatino appropriations normally may not be used to

| pay judgwents in the absence of specific authorization,
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3. The liability of a Government officer or employee for
punitive damages under section 7217, I.R.C. (1954),
may be assumed by the United States under section

g 74:’(9) TWRL,Ce (1270), mrevilael it is aduinistratively
1 oet—rnlro that the cificer ¢r ceicloyee wae &cting in
. the Cue vrarfornmrrnzz i hig oificizl Auties at the time
the uncoferizesd Gisclasvre vz, 9,

4, Deprartmert of Justice appropriaticns are available to
pav legszl expenuses, including private attorneys fees,
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incurred by Government officers or employees in defend~
ing suit £iled under section 7217, I.R.C, (1954), when
the Department determines that officer or employee was
acting within the scope of his employment; that United
States has an interest in defending the officer or
employee; and that representation by the Department is
unavailable for some valid reason,

The Assistant Secretary for Administration, Department
of the Treasury, requested an advance declsion on two gues-
Lions relating to suits that may be brought by taxpaynrs
against officers and employees of the Government under sec-
tion 7217 of the Internal Revenue Code of 1954 (hereinafter,
the Code). The Assistant Secretary's first question concerns
the application of section 7423(2) of the Code, as interpreted
in 40 Comp. Gen. 95 (1960), to damages and litigation costs
assessed against a Government officer or employee under sec-
tion 7217 when, in the due performance of his official duties,
the officer or employee discloses a taxpayer's return or
return information in violation of section 6103 of the Code.
In addition. the Assistant Secretary. asks, 1f the Department
of Justice declines to represent a Government officer ot
employee for some rseason, whether appropriations are available
to pay legal expenses incurred by the officer or employee
in reta1n1ng private counsel to defend a suit brought under
section 7217,

Section 7217 is 3 new provision, added to the Code in
section 1202 of the Tax Reform Act of 1976. Pub., L, No.
94-455, 90 stat, 1520, 1687. It grants a taxpayer a civil
cause of action for damages against any person who knowingly,
or by reasorn of negligence, discloses the taxpayer's return
or return information in violation of section 6103 of the
Code, Under section 7217, a defendant may be liable for actual
damages, the costs of litigation, and, in the case of willful
disclosure or disclosure resulting from gross negligence,
punitive oamages, In no case, however, may a covrt award a
plaintiff less than $1,000 for each instance of unauthorized
disclosure.

1. his reauest for an advance decision, which was coordi-
nated with and joineC¢ in by the Department of Justice, the
Assistant Secretary states that the definitions of return and
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return information in section 6103(b) are “broad and sveeping,"
He adds that the possibilities of suits against Government
officers and employees under sectlon 7217 has created an "omi-
nous atmosphere” among Internal Revenue Service (IRS) and Jus~
tice Departnent pereonnel who handle tax retuirns and tax infor-
mation on a daily basis as part of their official duties. Thus,
the Assistant Shcretary asks whether, under section 7423(2)

of the Code, the Secretary of the Treasury is authorized to
pay damages and costs assessed against an officer or employee
of the Government under- section 7217, if the unauthorized dis-
closure was made while acting in the due performance of his
official dutiees.

Section 7423(2) provides that the Secretary of the Treas-
ury or his delegate, in accordance with prescribed regulations,
is authorized to repay--

"All damaaes and costs recovered against
any officer or enployee of the United States
in any suit brought against him by reason
of anything d-ne in the due performance of
his official duty under this title,"

We have stated that this provision "clearly was intended to
exempt any Government officer or employee from liability for
civil damages recovered against him in the verformance of offi-
cial duty in relation to tihe general matters concerning admin-
istraticn of the internal revenue laws," 53 Comp., Gen, 782,

733 (1974); 40 Comp. Gen. 95, 97 (1960),

In 40 Comp. Gen. 95 (1960), we held that the liability of
an IRS district director and & Justice Department employee for
damages awacded by a Federal court in connection with their
bandling of certain tax litigation could be assumed by the
United States under the terms of section 7423(2)., The holding
was based on the broad authority contained in section 7423(2)
and the administrative determination that the defendants were
acting in the due performance of their official duties under
the Code, Subsequently, we employed the szme rationale in
approving Thiyments under authority of section 7423(2) to sat-
isfy tudgments obtained against IRS officers and employees
for int;inginﬂ upon an individual's constitutional rights and
utilizing an improper method for computing a tax deficiency.
53 Comp. Gen, 782 (1974); R-168211, Dec. 30, 1969,
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Although we can see no reason, based on the language of
the provision and ocur prior decisions, why section 7423(2)
should not be interpreted to apply generally to suits filed
under section 7217, it should be noted that an award of dam-
ages and costs under se--ion 7217 may differ in one important
respect from the awar .. at issue in our earlier decisions. In
each of our past decisions, the Government officer or employee
who was reimbursed under section 7423(2) was liable for dam-
ages arising from the performance of official duties "in rela-
tion to the general matters concerning administration of the
internal revenue laws." 53 Comp. Gen. 782, 783.(1974); 40 Comp.
Gen. 95 (1960). An award of damages and costs under section
7217, on the other hand, may be made against Government offi-
cers and employees whose official duties may not encompass
“tax administration" as defined in section 6103(b})(4) of the
Code. Other subsections of section 6103 authorize cartain
agencies and departments of the Government to obtain returns
and return information for purpcses wholly unrelated to tax
administration. See §6103(i), (j), (1)}, I.R.C. (1954). The
officers and employees of such departments and agencies, ;
bacause of their access to returns and return information, . '
are susceptible to suit under section 7217 for unauthorized
disclosure of the returns and return information. In our view,
however , their liability for damages and costs assessed under
section 7217 cannot be assumed by the United States pursuant
to section 7423(2), since their official duties generally
derive from statutes other than the Code and thus in all
probability do not fall within the general area of tax
administration.

Although we do not believe that section 7423(2) protects
every Government officer and employee whose access to returns
and return jinformation makes him & potential &Gefendant 1in a
suit filed under section 7217, it {s generally recognized that
where an officer or employee of the Government is sued because
of some official act done in the discharge of an official duty,
the expenses incurred by him in the discharge of such duties
should be borne by the United States. See, e. %., 44 Comp. Gen.
312, 314 (1960), B-176229, October 5, 1972, C 31 Comp. Gen.,
246 (1952). In 44 Comp. Gen. 312 (1954), we held that it was
proper for the United States to pay a contempt fine imposed on

dn agent of the Federal Bureau of Investigation who, on speci-
fic instructions of the Attorney General and in accordance
with departmental regulations and instructions, refused to
answer certain questions in violation of an order of a Federal
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court, The determining factor in that case was that the

offense for which the agent was charged and fined "arose by
reason of the performance of hig duties as an employee * * #
and his compliance with [departmental] regulations and instruc-
tione, and was without fault or negligence on hig part."” 44
Comp. .G2n. at 314, See B-186680, October 4, 1576. Employing
similar reasoning, we conclided in B-176229, October 5, 1972,
that a judgment against a Department of ;nterlor employee could
not be paid by the United States where it did not appear that
the employee's liability "arose by reason of either the per-~
formance of his official duties as an employee * * * or because
of compliance with the Department's policy, instructions or
regulations, nor pursuant to order of his superiors .in the
Department.” See also B-176229, May 1, 1973, Thus, depending
upon the facts and c1rcumstances surroundlng the unauthorized
disclosure, it may be proper for the United States to assume
the liability of Government officers or employees for damages
and costs under gection 7217 even though the officer or
employee is not protected by section 7423(2) of the Code.

A more difficult cuestion is whether appropriations will
be available to pay danages and costs assessed under section
7217 against Government officers and employees not protected
by section 7423({2), It is well established@ that "the appro-
priations or funds provided for regular governmental operations
or activities, out of which a cause of action arises, are not
available to pay Judgments of courts in the absence of specific
provision therefor." 34 Comp. Gen. 221 (1954); 2 Comp. Gen,
821 (1923)., It appears, therefore, that the availability of
appropriations will depend upon the existence of a specific
statutory authorization to pay judgments,

We anticipate that in many cases, due to the absence of
a2 specific provision authorizing the payments of judgments,
acorouriatlons will not be available to pay damages and costs
sssessed under section 7217 against Covernment officers and
employees who are not covered by section 7423(2). However, due
to the number of Governmeni: acencies and departments author-
ized under seation 6103 to obtain returns and return informa-
tion for purposes unralated to tax acﬂinistration, we beliave
that, the- availability of each agency's or department's appro-
criations to pay damiges and costs awarded under section 7217
chould be deternined cn a ccsz-bv-case besis., In those cases
ia which general orerating aporooriations are not available,
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it will be necessary to request from the Congress specific
aprropriations to pay the damages and costs awarded,

With respect to those Government cofficers and employees
who 2ie protected by section 7423(2), our past dacisions have
applied the general rule regarding the use of general operat-
ing appropriations to pay judgments and concluded that IRS
appropriations could not be used to pay damages awarded
against its employees, 53 Comp. Gen. 782 (1974); 40 Comp,
Gen, 95 (1960); B-143673, November 11, 1976, See also B-168211,
December 30, 1968, Wwe proceeded to hold, however, that the
damages could be paid from the indefinite appropriation estab-
lished by 31 U.S5.C, 724a, on the ground that section 7423({2)
effectively converts judgments against individual employees
into judgment obligations of the United States. Specifically,
in 40 Comp, Gen. 95, 97 (1960), we stated:

"With reference to the source of funds
available for payment of the judgments,
it is well settled that the appropriations
or funds provided for regular governmental
operations or activities, out of which a
cause of action arises, are not available
to pay judgments of courts in the absence
of specific authority therefor, See 34
Comp, Gen. 221; 15 id, 933; 2 id, 821, The
appropriation 'Salaries and ExPenses, Inter-
nal Revenue Service' contains no provision
for the payment of judgments, end we are
aware of no other provision of law which
would so authorize its use, Hence, this
appropriation is not properly chargeable
with such expenses,

"However, under the-terms of 31 U,S.C,.
724a, the Congress has established a per-
manent appropriation for the payment, not
otherwise provided for, of judcments {not
in ercess of §100,000) rendered by the
district courts &nd the Court of Claims
against the United States which have become
final, While the judgments entered against
[the .ero'nyees] are not judoments rendered
against .Liae United States, the statutory
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provisions quoted above {section 7423(2)])
for assumption of liability and for payment
by the United States of such judgments

may, for practical purposes, be considered
as converting the judgments into a judgment
obligation of the United States properly
payable from the permanent appropriation
provided therefor."

Upon further reflection, we now believe that! 40 Comp.
Gen. 95 (1960) and its progeny were wrongly decidéd with
respect to the source of funds available to pay damages and
costs under section 7423(2). In our v1ew, section-7423(2),
authorizing the Secretary to repay such’'damages andjcosts,
does constitute specific authority for the use of general
operating appropriation to pay judgments rendered against
Government officers and employees-—including judgments
obtained under section 7217 of the Code~-for actions taken
in the due performance of their duties in matters relating
to tax administration. Thus, in the future, we will raise
no objections to the use of general operating appropriations
to pay such expenses. Our prior decisions construing section
7423(2) are hereby overruled to the extent that they conflict
with this decision.

There is a second feature distinguishing awards of dam-—-
ages and costs nnder section 7217 from the awards at issue in
our prior decisions: the element of punitive damages. None of
our past decisions addressed the propriety of paying punitive
damages under section 7423(2). As we stated earlier, however,
a defendant in a suit filed under section 7217 may be liable
for punitive damages in the case of willful or grossly negli-
gent disclosure of returns or return information.

The primaty distinction between actual and punitive dam-
ages lies in the purposes for which they are awarded. Actual
damages generally serve to ccmpensate a plaintiff for his
losses or injuries. Punitive damages, on the other hand, "are
aiven to the plaintiff over and above the full compensation
for his injuries, for the purpose of punishing 'the defendant,
of teaching him not to do it again, and of deterring cothers
from following his example." W. L. Prosser, Law-of -Torts, §2
(3d ed. '1964).
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Based on the purpose that normally underlies an award of -
punitive damages, it might be arqued that Congress intended
awards of punitive damages to be outside the scope of section
7423(2) since, if punitive damages are payable under authority
of section 7423(2) from appropriated funds, rather than by the
Covernment cofficer or employee personally, the punitive and
deterrent values of the damages would be frustrated. Por
several reasons, however, we reject this argument,

Section 7423(2) expressly authorizes “the :npayment of
"{a]ll damaaes and costs * * * * (Enphasis added.)} The plain
rzaning of "[a)1ll damages™ seems to encompass both actual
and punitive damages, and there is no indication in the legis-
lative histccv of section 7423(2) that Congress intcnded to
distinguish types of damages, We also are reluctant to inter-
pret section 7217 to contain an implied amendment of section
7423(2), because there i3 no clear evidence of an intent to
arend secticn 7423(2) in the language or legislative history
of section 7217, and it is well established that, as a general
rule, later statutes should not be interpreted to amend exist-
ing statutes by inpvlication.

Finallv, we do not believe there is an irreconcilable
cenflict herween an award of punitive damages under section
7217 and paynent of those damages pursuant to section 7423(2),
Section 74z3(2) does not require the Secretary of the Treasury
or his deleczte to repay damages and costs in any particular
set of circumstances, The suthority contaired in section
7223(2) is ciscretionary, not mandatory. Moreovec, awards of
cunitive dazages may have & punitive or deterrent effect even
wien they are paid pursuant to section 7423(2). As we stated
previously, nayments of damages and costs under section 7423(2)
are to be rzée from general operating appropriations., In our
ocinion, this may provides - departmental officials with an
incentive tc take corrective actions needed to ensure that
past offenses are not repeated.

ur thase reascns, we cannot interpret section 7423(2)
S0 na: rowly as to preclude the payment of punitive damages
in all cases, It is our view that whether punitivc dermages
awarded urn’:r section 7217 are payable under authority of sec-
tion 7223(:; willi depend on whether the facts and circumstances
¢Z the unautihorized disclosure support a determination that




B-137762
B-143673

the officer or employee was acting in the due performance of
his official duties. We expect that in many cases in which
punitive damages are awarded under section 7217, it will be
administratively determined that the officer or employee was
not acting in the due performance of his official duties at
the time the unauthorized disclosure was made. Punitive dam-
ages may be awarded under section 7217 only where the miscon-
duct of the person making the unauthorized disclosure is
willful or grossly negligent, and the legislative history of
section 7217 indicates that unauthorized disclezures hased on
a good faitli, reasonable interpretation of section 5103 are
not actionable, See S, Rep. No. 94-938, 94th Cong., 24 Sess.
348-49 (19768). Ve are not prepared to conclude, however,
that an award of punitive damages under section 7217 may not
be paid pursuant to section 7423(2) as a matter of law.

In summary, the liability of a Government officer or
employee for damages (actual and punitive) and costs under
gection 7217 may be assumed by the United States under author-
ity of section 7423(2) whenever. it is determined administra-
tively that the unauthorized disclosure was made while the
officer or employeas was acting in the due verformance of his
official dutiez in matters relating to tax administration. In
such cxrcumstances, payment may be made from general operating
appropriations since section 7423(2) constitutes specific
suthority to use those funids to pay such judgments. It is our
opinion, however, that seci:ion 7423(2) does not apply to any
damages and costs assessed under section 7217 against Govern-
ment officers or employees whose official dQuties do not relate
to "tax administration” as definen in section 6103(b)(4) of
the Code.

The Assistant Secretary's second guestion also relates
to the payment of expenses incurred by Government officers and
anployees as a result of their being sued under section 7217 of
the Code. Specifically, he asks, if the Department of Justice
declines to rewuresent a Government officer or employee for some
valid reason, whather appropriations are available to pay legal
expenses, inclucding private attorneys fees, incurred by the
officer or employee in defending a suit filed unéer section
7217.
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In an informal meeting with representatives of the Treas-
ury end Justice Departments, we were told that, in accordance
with established policy, the Justice Department intends to
represent Government officers and employees who are sued under
seccion 7217 for actions taken in the scope of thelr official
duties, The Justice Department believes, however, that ~a2fend-
ing an officer or employee in such a suit may, under certain
circumstances, place its attorneys in a conflict-of-interest
situation. Por example, a suit with no legal merit may be
filed against a Government emplovee under section 7217 at the
same time that the Department is irvestigating the ::mployee
for possible violation of section 7213(a) of the Code, making
it a felony to unlawfully disclose a return or return infor-
mation, The Justice Department representatives maintained
that, in such circumstances, the Department would be obligated
to refuse to defend the suit filed under ssction 7217, even
though the United States would have an interest in defending
the employee in that suit, and the employee would be compelled
to retain private counsel to protect his interests., Moreover,
unless appropriations are available to pay the legal expenses
incurred by the enrloyee, the employee would be required to
bear the costs of defending thes suit,

Shortly after our meeting, the Department of Justice
published proposed regulations in the Federa: Register setting
out the policies and procedures of the Department with respect
to legal represantation of Federal employees by the Department
and by private attorneys at Federal expense. See 42 Fed. Reg.
5695 (Jan. 31, 1577) (to be codified in 28 C,F.R. §550.,15,
50.16), Under these regulations, when an employee ls sued in
an individual capacity for actions that are e.aployment-related,
the matter should be referred to the Justice Department, which
will determine whether the employee's actions reasonably appear
to hava been performed within the scope of his employment and
whether providing legal representation is in the interests
of the United States.. If a negative determination is made, no
representation may be provided., With two exceptions, howsver,
the Justice Department will undertake to defend an employee if
it reasonably appears that the employee's actions were per-
formed within the scope of his employment and representation
of the employee is in the interests of the United States,

- 10 -
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The two excz2ptions prescribed in the propescd regulations,
when representation by the Department of Justics should bw with-
held aven though the circumstances otherwise may warrant Depart-
ment representation, are (1) when the employee is the target of
a criminal investigation by one of the Department's prosccuting
divisions, but no decision to seek an ir, ictment or issue an
information has yet been made; and (2) when there i a ‘cbnflict
between the leqal and factual positions of various employveaes
ir the same case and the Departmant determines it is advisable
to withhold representation 80 as not to prejudice particular
defeljants. In these circumstances, *he nroposed‘regulattonq
provide that the employee may be cepresentgd by private couasel
at Federal expease. The proposed regulations require, however,
that before the Department will pay for repreaenhation by pri-
vate counsel, it muel approve the counsel to be retained. In
addition, the proposed regulations require that the payments
cz2ase whenever ‘here is a change in the special circumstances
underlying the exceptions or in the facts underlying the
Government's obligation to defend the employee.

v is well established that,

n* * * in the abaence of specific
authority by the Congress for depart- -
ments and establishments of the Govern-
ment to resort to litigation in the
courts in the verformance of the duties
and resvonsibilities with which .they are
charged, it is the duty of the Attorney
General, as chief law officer of tne,
Government, to institute, prosecute -and
defend actions in behalf of the United
Gtates in matters involving court pro-
cesdings and, to 'defray the necessary
expenses incxaent thereto from approm:ia-
tions of the Department of Justice rather
than from appropriations of the admin-
istrative office which may be involved
in the proceedings.” 46 Comp. Gen. 98
(19¢6); 44 Comp. Gen. 463 (1965).

- 11 ~
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See also 5 U.S.C. §3106; 28 U.S5.C, §§515-519. Moreover, we
have held in past decisions that sc long as the Government
has an interest in the suit, if representation by the Justice
Department is sought but is unavailable, appropriated funds
may be used to pay the legal expenses, including private
attorney fees, incurred by a Government ofticer or employee
in defending a suit arising out of actions taken in tue scope
of his employment. 55 Comp. Gen. 408 (1975); 53 Comp. Gen.
301 (1973).

Based on our discussion with Treasury and Justice Depart-
ment representatives and on the Justice Department's proposed
regulations, it is our understanding that .the Department of
Justice intends to pay the private legal expenses of Govern-—
ment officers and employees who are sued under section 7217 of
the Code only after determining that the actions of the officer
or employee were performed within the scope of his employment;
that representation of the officer or employee is in the inter-
ests of the United States; and that Department representation
ts unavailable for some valid reason, such as a conflict of
interest., In light of our prior decisions, we believe the
Department's payment of the private attorneys fees and other
legal expenses incurred by the officer or employee will be
proper uander these circumstances. To hold otherwise would
be contrary to the general rule that such litigation expenses
should be borne by the United States rather than the employe=.
See Konigsberqg v. Hunter, 3J8 F. Supp. 1361, 1363 (W.D. Mo.
1970); & Corno., Gen., 214 (1926).

The only remaining issue to resolve concerns the use of
specific aporopriations to make these payments. 1In our view,
providing legal representation to Government officers and
ernployees who are sued for acts taken within the scope of their
employment--whether the representation is undertaken by Depart-
ment of Justice attorneys or, when Department representation is
unavailable, by private counsel--is an appropriate legal activ-
ity of the Justice Department s0 long as the United States has
an interest in d=2fending the suit. Thus, we believe that appro-
priations availahle to pay for representation of officers or
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employees by Government attofneys also may be used to pay for
representation of Government officers and employees by private
counsel under the circumstances described in this decision.

@-kﬂ’lw

Acting Comptroller General
of the United States
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