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Protester objected to the award of a sole source
contract for the production of crude shale oil. The protest,
wvhich was filed after the initial awards ir the overall progranm,
vas timely since the protester was not avare of the protested
procurement until receipt of documents indicating the final
selection of contractor. The sole source avari was not improper
since it was one of a series of contracts., Aiso, the
determination to contract socle-source was made in the interests
of national defense. There were reasonable bases for the
cost-plus-a-fixed-fee contract and for allowing the contractor
to retain patents. (Auther/sC)
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DIGEST:

1. Protest filed after initial awards in ovarall pro-
gram 15 timely since there 13 no showing that pro-
tester was aware or had been informed that "overall"
program would include protested procurement befure
receipt of documents under Freedom of Tnformation
Act indicating final selection of contractor.

2, PFact that determinaticn to contrack sole-source in
interests of national defensz under Naval. Petroleum
Reaerves Act was not advanced as fustification before
award was macde does not afiect validity of deter-

} mination, Review encompasses whether decision was
3 supportable in light of circumstances ss they existed
] and not whether decision was supported at time.

3. Sole-source award to develop naval oil shale reserves

H was not improp&r where award was one of a series to

I effectuate purposes of Naval Petroleum Reserves Act
via exis+ing lease.

4, It 1is inapproprlate for GAO tu review protest that con-
tracting agency did not file sufficient environmental
impact statemen: under National Environmental Policy

i Act, 42 U.S.C. h 4321 (1970), since mactrer ie primarily
for agency's derision.

5. When contracting offizer 1ssues determination and find-
ings (D&F) for cost-plus-a-fixed-fee contract on basis
that it would be impracticable to secure servicas of
kind or quality required without thet type of contract,
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determination will not ba questioned in Jighr of 10
u.s.C. § 2310(b) (1970), which affords finality to
findings, and DSF comports with requirement of 10 U.S.C.
§ 2306{¢) (1970), which sete forth conditions under
which cost-plus-a-fixed-fee nethod of contracting is
permissible.

6., Aithough normally Government would retain all right to
pacents developed under contract, whare lease with
contractor under which contract Lis being performed
provided that "exceptional circumstarces" existed with-
in Government, Patent Folicy, this would provide
rveasonable basis for including patent clause provisiun
for retention by contractor,

BACKSROUND

On May 11, 1972, an agreement by the Department of the Interior to
leuse the Navy's Anvil Poinis =xperimental and demonsrration facilities
near Rifle. Colorado, teo Dz2velopment Engineering, Inc. (DEI), was approved
by the Pr.sidoent, This lease was executed pursuant to 10 U.S.C. § 7438
(1970), which conferred upon the Secretary of the Interior authority to use
the facility for researcih, davelopment, test, evaluation and demons-ration
wocrk relating to oil shale, The purpose of the iease arrangement wag to
permit DEI to couduct "# % % gn Qil Shale researczh and development program
* % % to investigate the technical feasibility of mining, crushing, and
retorting techniques for oil shala." The term of the lease was 5 years
from the date of approval, plus 5 additional years at the option of DEI,
unleas the Secretary of the Incterior determined within stipulated time-
frames that extension would not be in the beat interest of the public.

The lease also permitted DEI to add or modify whatever equipment it deemed
necu:ssary. . !

To test tke process develeoped by DFI, called the Parahc proecose,
contract NOOQO14-75-C-0055 was awarded by the Navy during fiscal ywear 1975
to refinc 10,000 barrels (bbl) of crude shale o1l into fuel for military
application in accordance with military specifications. The fuel was
distributed to various agencies for use nnditesting. The results indicated
that the fuel refined from crude shale o0il :could meet most of ‘the military
specifications, but certaln undesirable physical characteristics exhibited
by the fuel prompted a decision thatr extensive, full-scale tescing was
necessary before it could be jualified for military use. 1t also appeared
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that modification of the Paraho proceas would be necessary to overconme
those undesirable physical properties. However, the results were con-
sider:? sufficiently positive to warrant further development efforts., It
i@ the award of a sole-source contract to DEI to produce 80,000 ndditiunal
bbl of crude shale vil to support the further development efforts that
Tosco protests,

TIMELINESS OF THE PROTEST

The Navy maintains that the protest is untimely filed under our
Bid Protest Procedures, 4 C.F.R.-part 20 (1976), and should not be con-
sidered on its merits, The Navy recounts the follocwing chain of events
to substantiate its contention:

"As early as 16 June 1976, Mr. John Whitcombe,
Executive Vice Preaident of TOSCO wrote RALM
[Rear Admiral] Hart ‘questioning the non-competitive
award of the retorting phase of the program. On 30
July 1976, Dr. Peter Waternan, Special Aasistant for
Energy, Office of the Secrc;ary of the Navy, answered
this letter specifically indicating that the program
wae proceeding to complete the baseline data ohtained
during the initiel Parahc shale oil study, ERDA also
turnished a similar letter, dated 30 July 1976, “%ich
acknowledged TOSCO's -reguest tc be put ou the bjrdprs
list for future procurements within the program.
Again on 30 Juiy 1976, John Whitcombe wrote a seven
page inquiry to Mr. Robert .Seamans, Jr., Administrator
ot ERDA [Enerpy Kesearch and Development Administration]
questioning the replies from both Navy and ERDA and
the May 17, 1976, news release concerning the DOD
[Department of Defense] /ERDA decision to pursue the DEI
approach. This correspondence was agdin answered by
ERDA on behalf of DOD/ERDA

"On 4 August 1976, Mr. Whitcomhe and Mr. Sisk repre-
sented TOSCO at a neeting called by ERDA at TOSCO's
request. Again the basis for the source selection was
discussed a8 wall as other points concerning the refining
aspects and the general subject of ERDA's interest in
funding additional B&D projects pertaining to oil shale
developmernt.,

"A similar meceting was held by the Department of the

Navy at the request of Mr. Howard Feldman, General Counsel
Senate Permanent Investizating Committee. At that meeting,

- - -
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19 August 1976, Mr, Sisk represented TOSCO. 1he Depart=-
ment of the Navy was represented by Dr. Waterman,

CAPT Skrinak, Lt. Lukens and other representatives of
the Secretary of the Navy. At this meeting the entire
program was discussed, arnd Mr. Sisk was informed that it
was the Navy's decision to pursue its present course of
action to pursue the Paraho process znd follcw up on its
initial rontract.

"In addition to these exchauges of correspondence and
meetings, the DOD/ERDA program has been well publicized.
TAB 11 cont-ins a rumber of articlas that wrre published
in newspapers and journals pertaining to thle prograr..
Although it is impossible to prove that TOSCO was aware
of these except for the 17 May 1976 notice which they
acknowledged in their letters, they dc indicate that the
program was widely publicized and highly visible. 1In this
reczord, it should also be kept in mind that the program wae
extensively discussed with Congress. TOSCO participates
and follows these actions with great interest and certalnly
this program was no different as indicated by the inquiries
from Congress on their behalf. Also, the Congressicnal
hearings, such as Mr. Marcy's statement (TAB 2) were freely
available to the TOSCO firm.

"It 1s, therefore, our uvpinion that TOSCO had not only
actual knowledge but also constructive knowledge of the
grounds for protest prior to 5 November 1976. Further, to
allow the protester to participate in the planning stages
of a major procurement involving multiple contract awards,
to allow the governmeat to make inicial awards, thus
implementing the technical program resulting in the expendi-
ture of constiderable appropriated funds and then allow a
protést regarding individual contracts which would render
the remaining contracts meaningless, is inequitable to all
parties concerned, and clearly not within the letter and
spiric of the GAO Guidelines.

"Certainly, TOSCO had knowledge no later than the 19
August 1976 meeting requested by TOSCO and specifically
organized by the Secretary of the Navy's staff to discuss
this program. At that tima, TOSCO kad the opportunity to
present its poaition and was subsequently informed at that
meeting that the Departrnent of the Navy had considered their
capability but still would pursue th.: DEI approach.

-4 -
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"Although it could be shown that TOSCO had constructive
knowledge back-as far as 1975, TOSCO had actual knowledge of
the bansis for 1 protest during the period May 1976 through
19 August 1976. Therefore, it 18 our opinion that the above-
cited correspondence, meetings and supporting documentaticn,
would be sufflicient td show both actual and constructive
knowledge of the basis to protest at various times during
this period but certainly no later than 3 September 1976, On
the basis of the foregoing, it is maintained that the protest
has been untimely filed and consideration of the merits should
be denied under 4 C.F.R. 20.2(b){(2) (B Associates, B-184564,
September 24, 1975)."

Tosco interprets the same events in a totally different manner. Tosco
states that it was led to believe until November 1, 1976, that the contract
was in a pre-decisivnal mode. Significantly, Tosco indicates that it
believed that no decision had been made to contract on a sole-source basis
because ERDA hiad been consistently named responaible for source seleetion,
and ERDA was throughout that time period waiting for congressional approval

‘of 1ts participation in the funding of the project. Further, Tosco states

that it had no knowledge of the final selection of DEI until it received
Navy documents on November 1, 1976, obtained pursuant to a request made
under the Freedom of Information Act, 5 U.S.C. § 552 (Supp. V 1975).

To iafer that Tosco knew that a decision had been made to contract
sole-source with DEI from the announcement of the Administratcr, ERDA,
at a press conference in May 1976, that award had been consummated with
DEI 1is improper. The annovuncement was made in error and when Tosco sought
confirmation immediately after the announcement, it was advised that no
contract had been awarded.

We do noct believe that cited correspondence tetween Tosco, the Navy
and ERDA in June and July 1976 provided Tosco with a reason to protest. In
all the correspondence, Tosco was Informed that no award had been made and
that the project was still in the pre-decisional stage. Nor do we telieve
that the cfted August 4 and 19, 1976, meetings required Tosco to proteuc.
There is o evidence of record that the final selection of DEI as the sole-
goiirce contractor had been made. Apart from the statement of the Navy
quoted above that Tosco was informed of its decision to pursne the }laraho
process, and thus contract with DEI, the record contains no information to
that effect. Rather, this assertion is disputed by Tosco and the only
wenorandum of that meeting. fails to disclose such a discourse.

Furtier, Tosco's attempts to influence the direction of the synthetic

fuel R&D program cannot serve as the basis upon which our time limitations
for filing a timely protest can be started to run. / firm seeking te do
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business with the Covernment, faced with an on-site contractor, realizea
that there wust be somwe change in order for it to replace the incumbent.
It is in this light that we view Tosco's efforts. Tho Navy asserts that
it is inequitable to permit a firm to participate in the planning of a
procram, allow initial awards to be made on what is considered an overall
program and then protest those actions. However, there is no information
in tlie record that showsa that Tosco, as the Navy, considered that the
"overall" program would include the protested preocurement. Moreover,
even if it had such an understanding, there is no showing that there was
ever communicated to it before Ncvember 1, 1976, that the program was
unalteratle and that DEI would be used exclusively.

Without reatating ‘the details of the August 4 and 19 meetings and
the various interpretations of them, we believ: that Tosco reasonably
construed the events to mean that no final award decision had been made.
Even viewing the substance of the meetings most favorably to the Navy's
position, we think that Tosco reasonably believed that no baslas then
existed to protest. Even if that assumption was a misunderstanding, we
have held that a reasonable misinterpretation of the substance of a con-
versation does not operate to deny a party of its right to protest in an
otherwise timely manner. Hansen Company, B-~181543, March 28, 1975, 75-1
CPD 187, Therefore, we will coasider the protest on its merits.

Pre-Procurement Actions

D.e to the possibly wide application of the retorting of oil shale
into ueeable fuel both in terms of commercialization of the process and
the costs involved, DOD and ERDA initially determined to jointly fund
the DEI efforts. Documentation for this expectation may be found in the
"Reply to Questions of U.S. House of Representatives Committee on Science
and Technology," Hearings before the Subcommittee on Energy Research,
Development and Demonstration (Fossil Fuels) of the Coumittee on Science
and Technology on Loan Guarantees for Commercial-Size Synthetic Fuels
Demonstration Plants, 94th Corg., lst Sess., October 7, 1975, p. 298,
300,

In further exploration of the joint funding, on April 15, 1976, Rear
Admiral Hart, Office of the Secretary of Defense, wrote the Administrator,
ERDA:

"The details to the Joint Agency Research and Develop-
ment Phase effort *# * # describe as the first step, a two
vear, 100,000 barrel investigation program, The 100,000
barrel size emerged as the smallest quantity that could be
refined economically and as such the continuation of the

-6 -
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reseavzh efforts beyyond the first two v/:ars are based upon
the size of syncruje increment,

"The current 'two year' effort 1s projected to cost
$12,4M summwed acx.as FY76, '?T, '77 and '78. To carry out
this program, ERDA support in the amounit of $900K in FY76,
$644K in FYIT, $3.76M in FY77 and $840K in FY78 for a total
of $6.144M for phase I is requested."

In raosponse to this lecter, on May 10, 1976, the Administrator, ERDA,
after expressing his suport for the program, stated:

"Funding for ERDA's share of this joint effort is contingent
upon Congressional concurrence and this is presently being
explored. 1n anticfration of such concurrence,

Dr. Philip C. White, Assistant Administrator for Fosail Energy,
has already set in motion tesk groups to coordinate ERDA's
activities with those of the Navy's * = % "

The first indication of record of a funding problem for ERDA appears
in a July 27, 1976, letter from the Assistant Administrator for Fossil
Energy, ERDA, to the Special Assistant for Enexgy, Navy:

"You may be aware that the Eneryy Research and Develop~
ment Administratfon (ERDA) hae been Tequested by the Office
of Management and Budget (OMB) to provide justification for
the size of the proposed joint project and the need for
100,000 barrels, rather than something less."

While this correspondence was occurring, oan June 23, 1976, the
Assistant Secretary of the Navy (R&D) was requested by the Counsel, House
Committee on Science and Technology, to specify the Navy's "# * * budget
authority/appropriations for 1975 (actual), 1976 (estimated), the transiticn
quarter (estimated), and 1977 (estimated) for nil shale reserves, and R&D
related to the testing and cvaluation of shale—derived fuels.! The
July 20, 1976, response was, in part:

"FY-1975 (Actual) § 95,000

FY-1976 (Estduated) § 600,000

FY-197T (Est:ins ted) § 250,000

FY-1977 (Est4nated) §1,300, 000
) _ .
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"Under the expanded joint DOD/EPLA program, our
intent 13 to contract with the Paraho group to produce
up to an additional 80,000 bbl of crude shale oil, thr
total of 100,000 bbl of crude will then be processed into
specification fuecls by a refiner to be selected through
a competitive RFP * % &,

* * * % L3

"4. The projected cost for the DOD/ERDA 100,000 bbl
shale oil project over the two year life of the program
is estimated at 12 to 15 million dollars. Joint DOD/ERDA
funding is being sought subject to congressional approval.
Other participants (i.,e,, FAA and FASA) are actively being
sought, as well. The following table liasts Navy apportion-
ment for synthetic fuels projects:

"Year Amount. (In millions of dollars)
rY=76 1,2
FY-IT .3
FY~77 2.5

Concurrent with the foregoing, a request for authority to negotiate
(RAN) a class of contracts under 10 U.S.C. § 2304(a)(11) (1970) was for-
warded by the Office of Naval Research on June 23, 1976, for approval.

As stated therein, the class of contracts is:

"k * % o provide for the mining, surface retorting,
storage, transportation, refining, and test and evaluation
of synthetic fuels obtained from crude shale oil obtained
from Naval 011 Shale Reserves #1 and 3 (Colorado). During
the retorting phase, studies and experiments will be per
formed to further optimize the Parahc extraction prozess
and improve processing techniques., Proposed process
improvements will be experimentally incorporarted in the
retort cperations during normal turnarounds to evaluate
pilot plant experimentation results aud obtain scale up
data for ERD: process and economic studies.

* * * ® *

"Shale will be mined at the Naval 011 Shale Reser-: [NOSR]
in Colorado and retorted by Development Enginecering, Inc.
{DEI} using the Paraho process. DEI performed a similar

-8 -
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functiou in 1975 for the DOD/ERDA 10,000 barrel shale
preject and has the only retort currently operating on
the NOSR, .The crude shale o0il will be procesased in a
large scale commercial zefinery to be chosen by
competitive solicitation., The program is a joint DOD-
ERDA effort with the Navy providing overa.l ccordination
and project management. * & %

"Procurement Plan

* * ~ & ®

""A cost plus fixed fee type contract has been negotiated
with Development Engineering Incorporated to determine

the need for refurbishment, modification and/or replace-
ment of existing contractor and Government-owned facilities
at the Anvil Points, Colorado facility. This services

type contract was negotiated under 10 U.S.C. 2304(a)(10)
since much of the equipment and faci{lities are owned by
Development Engineering Incorporated,

* * * * *

"Selection of Contractor

"The selection of Develcpment Engineering Incorporated

to undertake the mining and retort operation and the related
studies and experimentation involves the mutual interests of
DOD and ERDA, both of which will share the cost of the pro-
grar in approximately equal amounts.

* ® * * *

"Continuation of the Paraho 0il Shale Research Project, of
which Development Engineering Incorporated is the operating
unit, offers unique opportunities for meeting initial DOD
synfuel requirements and for furtlhering development of manu-
facturin-~ ‘ccchnology under ERDA regulation. These opportun-
ities may be summarized as follows:

"a) Qualification of Military Fueis

* ] * * *

"b) Development of Retorting Technology

* * * * *

"c¢) Regulation by the Federal Govercment

-9 -
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X ] * * ®

""d) Assessment of Environmental and Safety Factors

* * * % *

""e) Support of Other 01l Shale Projects

* * * * *

The RAN also incorporated the essential points of the sole-source justifica-
tion for selection of DEI, prepared by the Scientific Officer assigned

to the 100,000 bbl shale oil project on June 21, 1976, to perform the
preparatory work to enable the Instant snhale retorting project to ccemence.

The class determination and findings (D&F) was signed by the Assistant
Secretary of the Navy (Installation & Logistics) on August 3, 1976, The
D&F provided authority to ncgotiate the contemplatcd contracts purasuant
to 10 U.S.C. § 2304(a)(11) (1970). Additionally, the D&F provided, in part:

"* % % It will be necessary to enter into several contracts
to accomplish the overall task as set forth in Exhlbit A,
Each cf thesc contracts is within negotiation authority pro-
vided by this Determination and Findings."

Exhibit A to the D&F listed the contractual process of the program with DEI
having been pre-selected in 3 of 6 irsctances.

"Program Source

"l. Refurbishment of Surface Rertort Development Engineering, Inc.
Facilities at Anvil Points,
Colorado

"2. Maintenance of the surface retort Development Engineering, Inc.

facilities and modification as re-~
quired to improve retort operations

"3. Shale Mlning and Retorting, pilot Development Engineering, Inc.
plant operation and studies to
improve retorting techniques

"4, Shale Relining To be selected competitively
"S, Test and Evaluation ~f Military Engine Manufacturers as
Fuels 1in Specific Systems agprop-iate
"6, Related Studies of Fuel Character- To be Jetermined"
istics
- 10 -
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Inplementation of this plan was being pursued by the Navy prior ro,
or sometimes simultaneously with, the consideration of the MAN. Thus,
contract N00014~-76-C-1000, effective April 15, 1976, and sigued on July 7,
1976, was awarded DEl to "# # % derermine the need for refurbishment,
modificativn andfor r_placement of the Government-owned and cortractor-
owned equipment * * % as may Le necessary tc permit the i1etorting of
80,000 barrels of crude shale oil during a 22-month period of operatioun."
The estimated cost of che couantract was $114,192. Contract NODOl+4-76-C-
1074, effective May 1, 1970, but not signed until September 2, 1976, re-
quir.d DE. to refurbish, modify and/eor replace thosc items identified by
DEI undar contrac: -1000. The estimatad cost-plus-a-fixed-fee was $411,1857.
Amendment P00001, signed on September 22, 1976, effective May L, 1976,
forwarded the applicable wage determination of the Department of Labor
referenced In section J.6 of tne coatract. Amendment P00DQ2, effective
September 7, 19706, signed Cctober 29, 1976, reduced the scope of work due
to damage sustained Zua a fire on September 7, 1976, while providing for
additional work to repair damage sustained in the fire. The total increas-
was $502,129, .thich raised the totzl estamated aJuwount of the crntract tr
$913, 316.

‘Protested Procurement

Cont:act N00OOJ14-77-C-0012, was signed on Octover 29, 19/6. effective
on December 29, 1976. For an estimated cost-plus~a-fixed-fee of $831,082,
DEI was requested to, in part:

" * * direct his bsst efforcs towards vhe research
and development of the Paraho retorting tochnology

leading to improved operational reliability (scream
factor), increased rates of crude shale oll preduc-
tion, and improved quality of crude shale oil. At

the same time, the 0il will conform to the minimum

requirements of task ##2 of this statcment of work.

X K k. .

"2. Produce an estimated 15,798, but co less than
12,500 barrels of crude shale oil. % * *"

The Navy justifier its decision to contract onh a sole-~source basis on
a number of factors, First, the Navy desired to test the oil shale in
the Naval 0il Shale Reserve at Anvil Points to .determine whether the shale
could be refined into military specification fuel. The Navy states that
"[A]lthough other shale sources would ultimately be tested and wtilized,
confiming the availability of this source was considered essential to
the national defense." Since the Anvil Points Reserve is encompissed in
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the Naval Petroleim Reserves Production Act of 1976, P.L. No. 94-258,
which charges the Secretary of the Navy with responsibility to oversee
its operation in supportL of the national defense, the decision 18 con-
sldered in discharge of that responsibility and discretivnary with

the Secretary of the Navy.

Additional reasons were that this production run was considered:

"% % * pecessary to improve the retorting process and
additional crude oil was necessary to extend the data
baseline to confirm and substantiate the initial results.
The technical personnel considered the continued use of
the Government's shale source and the constant use of

the initial retorting technology to be essential to con-
firming the availability of military specification fuels
derived from shale. ERDA technical personnel who are
charged with the responsibility of furthering the oil
shale technolegy * *# * ware anxious to pursue further
research efforts involving the DEI technology which
utilizes a different approach to retorting of shale tiian
other competing technologies. Based upon careful techn.cal
evaluation, DOD and ERDA agreed that the facilitfes at
Anvil Points and the data requirements of DOD could
accommodate a crude production effort coupled with a
closely controlled development program designed to im-
prove the overall retorting technology while also address-—
ing the problems encountered in the testing of the
military specification fuels stemming from the composition
and character of the original crude oll. Therefore, based
on the evaluation of all the factors, it was determined that
DEI was the only source that could meet the Government's
current requirement."

Tosco- protests that it has cenducted extensive work on shale oil
retorting and possesses technological abilities equal to or greater than
DEI, Further, Tosco maintains that it has access to shale oil reserves
sufficient to provide the amount of crude shale o1l desired by the Navy.
Moreover, Tosco owns a retorting facility that, although presently
dormant, could be made operational in a timeframe sufficient for the
instant needs. Thus, it is Tosco's overall position that DEI was not
the sole source for this procurement.

Tosce selects as initial points of inquiry the bases advanced by the

Navy as justifying the sole-source award. Firsr, Tosco challenges the
ability of DEI to produce the necessary quantities of crude shale oil as
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justification of a sole-source awarxd. In conjunction with this premise,
Toaco also disputes the need of the Navy to complete the data base
established by the first 10,000 bbl productisn run. Tosco notes that
although it and DEI presently employ different methods of retorting (Paraho
uses a direct fire mode while Tosce utilizes an indirect firing), the crude
shale oil produced under contract —-0019 will encompass both methods.

Since the two products will be commingled, Tosco perceives no reason to
exclude it on the basis of the type of firing method used.

Tosco also does not view the existing lease between DEI and ERDA as
a justification for the sole-source award. While the lease presents the
Government with broad access for observation and regulation of all the
applicable activities, Tosco is willing to grant similar access.

Tosco also challenges whether the contract award comports with the
National Environmental Policy Act of 1969, 42 U.S.C. § 4321 (1970) (NEPA),
‘because no environmental impact statement under section 102(e) of NEPA has
been prepared for the proposed retorting.project. Tosco maintains that
the environmental statement prepared by the Department of the Interior
in February 1972, in conjunction with the initfal lease, is inadequate for
the present project. TFor example, Tosco states that under NEPA and the
present Council on Environmental Quality ''Guidelines for Statements on
Proposed Federal Action Affecting the Environment," 40 C.F.R. § 1500 (1976),
a detailed statement including baseline Information is required prior to
a decision to contract. Tosco alleges that no significant baseline
monitoring has been conducted at Anvil Points, which, if correct, might
require up to a year's delay.

Tosco disputes the efficacy of the Navy's view of DEI as the principal
source of shale for laboratory projects as a determinative factor in the
decision to contract sole-sourcc with DEI, Tosco states that it presently
makes sample quantities of oil shale available for research free of charge.

Tosco'raises additional points. Tosco states that while the contract
with DEI is cost-plus-a-fixed-fee, Tosco would be willing to negotiate
a firm fixed-price offer below the $100/bbl estimate of the Navy. As for
any additional quantities that may be necessary beyond the 30,000 bbl
requirement, Tosco notes that DEI is not contractually bound tu provide
any further quantities. Tosco maintains that it would be willing te commit
itgelf to a firm fixed price for quantities beyond the B0,000 bbi level at
prices lower than available elsewhcre,

Tosco also notes wnat it believes to be discrepancy between the RAN

and the contracts. The RAN states that "# #* % thig program will be
fully funded by the Government in accordance with ASPR and ERDA rcgulationa."
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Normally, when development contracts are wholly frsnded by the Government

it retains all rights to patents developed under the contract. However,
contracts -1000, -1074 and -0019 all incorporate by reference ASPR §
7-302.23(b) (1975 Aug.), Patent Rights——Retention hy the Contractor (Long
Form). Tosco points out that ERDA recognized that the existing lease

4id not permit the Government to control operating parameters and restricts
public release of technical data.

Discussion

Generally, the required norm in Government procurement is competition.
10 U.8.c. § 2304(g> (1970). However, whare the legitimate needs of the
Government militate contracting with one firm only, our Office will not
object. See Hoffman Electronics Corporation, 54 Comp. Gen. 1107 (1975),
I5-1 CPD 390, Usually, scle-source awards are justified where time is of
the essence, award to any other source would present unacceptable technical
risks or only a single source can meat compatibility and interchangeabil{ity
requirements. Control Data Corporation, 55 Comp. Gen. 1019 (1976), 76-1
CPD 276. However, where research and development work 1s involved, we
subscribe to the view that a sole-sourcz award 1s unjustified if fair con~
sideration is denied to relevant advances accomplished by other firms at
their own expanse. Systems Technologv Associates, Inc., B-184330, April 26,
1976, 76-1 CPD 280, If developmental work initially commenced by one firm
presents attractive potential as a result of the preliminary work, the
decision to 'prove out'" the prior work may properly justify a sole-source
award to that firm, If the considerations which prompt the decision to
continue with the prior contractor revolve about the engineering risks in
trensferring unfiuished work to another contractor, they are discretionary
technical judgments of the procuring agency, not to be overturned by our
Office absent a showing of clear abuse of that discretion. Systems
Technology Associates, Inc., Supra.

While it initially appears that the reason advanced by the Navy to
extend the ‘baseline data by utilizing the same technology (direct or in-
dircct mode) is governed by the principle in Systems Technology Associates,
Inc., supra, as "proving out" the initial data, there is evidence in the
record which tends to contradict this. The indication 1s that during
production there will be a shift from the Paraho method to an indirect
firing method of retorting. Since there is no evidence of record that the
end products of the two different retorting methods will be segregated,
we have doubt as to the validity of the technical reasons advanced by the
Navy to support the sole-source contrant.

Notwithstanding our doubt, we believe that the sole~source decision
is properly supportable upon other considerations. 10 U.S.C. § 7421, as
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amended by the Naval Petroleum Reserves Production Act of 1976, P.L. No.
94--258 (April 5, 1976), provides:

"(a) The Secretary shall take possession of all
properties inside the naval petroleum reserves that
are or may become subject to the controcl of and use
by the United States for national defense purposes,
except as otherwise provided in this chapter."

In part, 10 U.S.C. § 7422, as amended, provides:

"ka)_The Secretary, directly or by contract, leasse, or
otherwise, shall explore, prospect, conserve, develop,
use, and operate the naval petroleun reserves in his
discretion, subject to provisions of subsrction (c)

and the other provisions of this chapter; except that
no petrmnleum leases shall be grartaed at Naval Petroleun
Reserves Numbered 1 and 3."

At the time the lease with DEI was exccuted, 10 U.S$.C. § 7438 pro-
vided, as pertinent:

"(z) The Secretary of the Interior shall take possession
of the experimental demonstration facility near Rifle,
Colorado, * * %

"(b) The Secretary of the Interior, subject to the approval
of the President, shall by contract, lease, or otherwise
encourage the use of the facility described in subse=~ticn
(a) above in research, development, test, evaluation, and
demonstration work. * * #*

""(c) Nothing herein contained shall be construed --

* * * * *

{(2) in diminution of the responsibility of the
Secretuary of the Navy in providing c1l stale and
products therefrom for needs of national defense."

Section 7438 was amended by the Naval Petroleum Reservee Production Act

0of 1976 by subatituting "Administrator of the Enerpy Research and Develop-
ment Administration” for "Secretary of the Interior" wherever it appeared
in the secvion.
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The Navy maintains that it contracted with DEI in the national
defense under this statutory authority and to prove that the naval oil
reserves can produce military specification fuels on a large scale., We
note that the lease with DEI was approved by the President in May 1972
to comply with the provisions of 10 U.S.C. § 7438, supra. Prior to the
Naval Petroleum Reserves Production Act of 1976, section 7422 nredicated
the use by the Secretary of the .Navy of the oil shale reserves upon
approval by the President,

Tosco argues that the characterization of the necessity to test the
0il shale on the naval reserves as an action in the national ‘defense is
a "belated attempt to justify sole-source procurement after it has taken
place * * % ' TPyrther, -Tosco states that the oil shale available to it
is in the same geological zone as tha Anvil Points facility and would
therefore not present materially different product results., Moreover,
Tosco says that {t was led tn believe thacr ERDA was responsible for wselec-
tion of the retorting contractor and that the Navy would not object if
ERDA selected a-contractor who proposed to use oil shale from ocutside of
the naval shale reserve,.

In reviewlng a protest against a sole-source award, our Officc is
concerned with whether the action is supportable and not whether it was
properly supported. The Intermountain Company, B~182794, July &, 1975,
75-2 CPD 19. Under this standard, our review ie not confined to the
specific rcasons advanced by the contracting activity at the time. Rather,
our inquiry 1s to determine if the contracting actions taken comport wit:.
applicable statutes and regulations, in light of th: toiality of the
circumstances as they -existed at the tima. Thus, we have 2eld that, even
where the reasons advanced by a contracting aztivity justifying a particu-
lar action were erroncous at the time the action was taken, a subsequent
statement of different reasons which would have supported the action, if
advanced initially, is acceptable, B-172061, August 24, 1971.

The Naval Petroleum Reserves Act (Act) charged the Secretary of the
Havy with the responsibility to, among other things, develop in his dis-
cretion the naval oil shale rescrves in tha national defense. At the same
time, the Secretary of the Interior was given the responsibility to
uti{lize the Rifle facility to further research and development of the oil
shale retorting technology. Under the legislation then extant, the
Secretary of the Interior entered into the present lease with DEI to con-
duct a " * * * research and development program * ®* & to investipate the
technical {easibility of mining, crushing and returiing techniques for
oll shale. * # % The principal intent of the 0il Shale R&D shall be to
demonstrate the reliability, efficiency and operability of the process
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designed and developéd by the Leasee [DEI}." The lease comported with
the purposes stated by the Department of the Interior to the House and
Senate committees which were considering the act. For example, H.R.
Rep. No. 2141, B7th Cong., 2d Sess. 6 (1962), expresscs the utilization
concept for the Rifle farility:

"If the bill [H.R, 5423] becomes law, the plans
to offer to lease the Rifle facilities in such a
manner that a research organization available to all
interested parties will result, * * #

"The proposed lease would be made by the Depart-
ment of the Interior with an appropriate termination
clause, tn the organization making the most advantageous
offer,

Tha intent of the lease was outlined in S. Rep. No. 2060, 87th Ceng., 2d
Sess. 2 (19I°)Y:

“The committee [Armed Scrvices| waes informed that
the DLepartment of the Interior intended to offer the
facility at Rifle for lease in a manner that would
permit research on behalf of both the Governmaent and
private industry. In general the lease would be re-
quired tn -

* ] * * *

(f) Act as a source of uvil shale and shale
oill fuor research and development work for

various publice und private organizations;
* kR M

We underatand that the lease was aworded after receipt of competitive pro-
posals aud 'was approved by the President in May 1972 to comply with the
provisions of 10 U.S,C. § 7438, supra, in eifect at the time. This
requirement was repealed by the Naval Petrolewn Reserves Producticon jAct

of 1976, P.L. No. 94-258, § 201, 90 stat, 307 (1976).

Both the Secretaries of the Navy and Intericr are responsible to
further the technology dealing with oil shale., 1In this case, the Senretary
of the Navy determined that it was necessary to prove the worth of the oil
shale within the confines of the naval reserve, This decision is committed
by the terms of the 10 U.S.C. § 7422, supra, to the discretion of the
Secretary of the Navy, which may not be overturned unless shown to be
arbitrary, fraudulent or wholly unreasonable. WNicolai Joffe Corporation,
54 Comp, Gen. 830 (1975), 75-1 CPD 204; Curran v. Laied, 420 F.2d 122 (1969).
There is no such evidence in the record.
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In this light, it appears that the purpose of the protested award
coincides with the purposes of the lease, i.e,, develop oil shale
technology. This purpose was explicitly approved by the President. Thus,
gsince the term of the DEI lease runs until 1982, DEI must be viewed as
the focal point for oil shale research and development at the Rifle
facilicy, as envisioned by Congress. It was for this purpose that the
facility was permitted to be revived and utilized, Moreover, the lease
permitted, and encouraged, DEI to upgrade the facility with its owm
equipment. This was accomplished to such an extent that removal of DEI's
equipment would virtually render the facility inoperable for a protracted
period of time. ' '

Further, reading the Act and legislative history together leads to
the conclugion that the authority and actions of the Secretaries of the
Navy and Interior were intended to be tomplementary. Thus, we do not
believe that the Secretary of the Navy wag free to ignore the existence
and benefits flowing from the Rifle facility as an 1n situ research and
development center.

Moreover, this award secus to be one of a series that have clfectuated
the purposes of the Naval Petroleum Reservea Act via the existing lease.
At this point, we think it would have been illogical to have refurbished
the Rifle facility to the point that it could serve as a demonscration
model for large scale retorts and then stop short of uzilizing the
facility for that purpose.

4

Thus, a sufficient basis existed to award the contract to DEI in
light cof all of the circumstances: the discretionary determination to
prove the worth of the oil shale within the naval rescrve; the complementary
nature of the authority of the Secrctaries of the Navy and the Interilor;
DEI holds the lease until 1982; the purposc of the contract coincides with
the purposes of the lease approved by tha President; the equipment at the
facility is so commingled that segregation is not plausible. Based upon
the foregoing, we conclude that the award to DEIL was proper.

Further, even conceding that Tosco may have been led to believe that
the source sclection would be ERDA's responsibility, there i8 no evidence
that Tosco was deliberately misled. On the contrary. it appears that
ERDA took all the necessary steps, albeit unsuccessfully, to secure
congressional approval of its reprogramming of funds to enable it to
participate in the oll shale development program. As early as May 1976,
the Administrator, ERDA, publicly announced its participation via an
erroncous statement that the protested contract had been awarded., Further,
the record contains numerous correspondence betw2en ERDA and the appro-
priate congressional committee concerning ERDA's proposed reprogramming

~ 1B =



)

B-187776

etfort, Thus, the exclusion of ERDA from this contractual effort served
to render inoperative ERDA's statements regarding its intentions to
possibly select a contractor other than DEI.

The matter of compliance with NEPA, as raised by Tosco, poses the
queation whether the Navy hias conducted a sufficient study and whether
another environmental impact statement must be issued. Under NEPA, whether
the action to be taken by the Government is a major one having a significant
effect on the human environment is.primarily for determination by that
agency, Accordingly, we have concluded that it 1s inappropriate for our
Office to consider this substantive issue. Arlington Ridge Civic Associa-
tion, B-181015, December 23, 1974, 74-2 CPD 367. It follows that whether
the impace statement issued 18 sufficient under NEPA is also a matter
Inappropriate for our review.

Tosco also questions the appropriateness of contracting on a cost-
plus—s-fixed-fee basis, 10 U.S.C. § 2306(c) (1970) provides:

"No cost contract, cost-plus-a-fixed-iee contract, or
incentive contract may be made under section 2304 of
this ticle, unless the head of the agency determines
that such a contract is likely to be less costly to
the United States than any other kind of contract or
thut it is impracticable to obtain property or services
of the kind or gquality required except under such a
contract."

Section 2310(b) of title 10 U.S.C. stotes in part:

"Each determination or decision under * % % gection
2306(c), * * ®* gshall be basad on a written finding by
the person making the detevmination or decision, which
finding shall set out facts and circumstances that

* % k-clearly Indicate why the typc of contract
selected under section 2306(c) is likely tn be lass
costly than any other type or that it is impracticable
to obtain property or services of the kind or quality
required except under such a contract * * %, Such a
finding is final * * ="

In this case, D&F No. 64,813 set forth as findings:

"(2) The exact nature and extent of the work covered
by the proposed contrant and the precise method of
performing that work, cannot be established in advance,
but must be freely subject to improvisation and change
as the work progresses,
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"(3) The costs of performing the work under the proposed
contract cannot bé accurately forecast so as to permit
the undertaking of such work for a fixed price."”

The "determination" based upon those findings was that "It is
impracticable to secure services of the kind or quality required with~
ont the use of the proposed type of contract,"

Our Office is precluded from questioning:the findings i1ssued pursuant
to section 2306(c). We may question the determination based upon the
findings only 1if ir is unreasonable or not based upon fact, 52 Comp. Gen.
801 (1973), and cases cited therein. Here, we conclude that the D&F
properly justifies the use of a cost-plus-a-fixed-fee contract.

Lastly, Tosco questions the appropriateness of the patent clause used
in the DEI contract, Tosco malntains that the Government should acquire
the right to any invention under the contract, whereas the contract'pro-
videa for retention by DEI. For the purposes of this protest and assuming
arguendo that Tosco is correct, this contention does not afford a basis to
overturn the award. The disbursement of patent rights under a contract 1is
an administrative matter betweon the Governwent and the contractor to be
governed by the applicable Government Patent Policy at 36 Fed. Reg. 16887
(1971) and implementing regu’ation, The inclusion of.a particular patent
clause 1s only one of the many specifications comprising the contract. It
is the function of the contracting activity to draft its own terms and
specifications, Particle Data, Inc., B-179762, B-178718, May 15, 1974,
74=1 CPD 257, Sincc the contracting activity 1a in the best position to
know its own minimum needs and what best satisfies those needs, we will
not question the determination unless there is a clear showing that the
determination has no reasonable basis. Maremont Corporation, 55 Comp. Gen.
1362 (1976), 76-2 CPD 181.

It is true that the contract will be funded by the Government with
Govoernment-furnished equipment at a Government-owned facility on Governu-
ment property. Under the applicable patent policy and implementing ASPR,
normally the Governmenc would retain the right to any patent developed as
a result of the work undertaken here. However, the existing lease,
article VII (B)(1)(b), provides:

"It is the understanding of the parties to this
Agreewent that subject to the licensing provisions
of paragraphs B(2), (3) and (4} of this Article, all
foreign and domestic patent rights in any Subject
Invention are to be retained by tha Lessee [DEI].
This is pursuant to a finding by the Solicitor that
'exceptional circumstances,' as set forth in the
President's statement of Government Patent Policy

of August 23, 1971, (36 Federal Register 16887-16892,
August 26, 1971), arc present in this case."

~
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In our view, this would provide a reasonable basis for the Navy including
4 patrent clause providing for vetention by DEI,

Therefore, the protest is denied,

Fox The Conptrol:=r General

. of the United States /
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