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[Pinal Rejaction of Bid ou Basis of United States District Court
Decision]). b-188678. June 7, 1977. 2 pp.

Decision re: Brisk Waterproofing Co.. Inc.; by Paul G, Dewbling,
General Counsel.

Issue ‘s Pederal Procurement of Goods and Services (1900).

Contac.. J)ffice of the General Counsel: ProcurqQment Law I.

Budget Punction: General Government: Seneral Property and
Records Management (804); General Government: Other General
Gorcznment (806).

Organizatiemn Contcerned: General Services Admini=tration; Cnited
States District court, District of coluabia.

Authority: B--184379 (1975); £1 Comp. Sen., 37. 4 C.F.RE. 20.10.
United States District Court, D.C. (C.A. 77-0659).

A protester alleged +hat rejection of its bid as
nonresponsive vas improper. The protest was not considered by
A0 since dismissal of the case by the United States District
Court had the effect of final adjudication on mevrits of the
relief sought. The appeal pending does not afford » basis for
GAQO ccusideraticn unless the appellate court reguents it.
(Author/0M)
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THE COMPTROLLEM SOENERAL
OF THE UNITED SBTATES
WARBKINGTON, D.C. 20548

FiLE: P-188678

MATTER OF:

Brisk Waterproofing Company, Inc.

DIGEST:

Protasc to GAG alleging improper rajection of bid as
nonrasponsive will not be considered since dismissal
of case by Unisred States District Court had effect
of final adjudicaction on merits on relief mought;
appaal by proteater now pending in appellate court
doas nor afford basis for GAQ consideration on marits
where appallate court has not requested our decision.
See 4 C.P.R. § 20.10 (2977).

Brisnk Waterpraofing Co., Inc. (Brisk), in correapondence dated
March 25, 1977, proteste the rejection of fts bid on General Services
Muinistration (GSA) project NMo. IMA 74--20)1 for masonry repairs or. the
U.S. Custom House, Bostnn, Mussachusetta, ‘Brisk's bid was determined
to be nonresponsive for failure to list proposed subcontractors for
certain specified aree= of work to be performed under the contract as
required by the solicitation. Brisk states that it did not 1ist gub-
contractors for three catagories of work because Brisk intended to

perform this work and therefore did not believe it was necessary to
liat its own fim.

After filing its prorest with our Office, counsel for Brigk on
April 14, 1977, filed a complaint in the Unized States Districtr Court
for the District of Columbia (Civil Action Nc. 77-0659) requesting,
inter alis, that the couri grant an ifnjunction directing GSA to award
the countract to Brisk as the low responsive bidder, Thz icjunctive
relief which Brisk sought was not requested pending any detarmination
by our Office., The statel grounds for the complaint are essentially
the same a3 thoge presanted in support of the protest.

On April 20, 1977, the Diatrict Court ruled on the merits of the
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Brisk case and dismissed nhe case after detc emining that tha contracting

officer had a raticnal basia for rejectiny Lrisk's bid. 1In 1its order,

the District Court denied Brisk’s mation jor an fujunctlon and dismissed

the case. The rcourt's dismissal of the case had the effect of a final
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adjuvdication on the merits on the relief sought and on 2l) lssues in
controversy. See Perth Amboy Drydock Cozpany, 8-184379, August 18,
1975, 75-2 CPD 113; 51 Comp. Gen. 37 (1971).

0a April 25, 1977, the United States Court of Appeals for the
District of Columbia Circuit denied Brisk's 'motion for stav pending
appeal and for expedited conaideration." Hcwaver, the appeal is still
pendiug.,

By letter dated May 6, 1977, counsel for Briek requested our
Office to render a decision on the protest notwithatanding the actiom
by the courts which counscl contends does n»>t render the protest moot.

A protest will not be decided by our Office where the material
issues are pending befora a court of ccmpetent jurisdiction unlesa the

court requests, expects or otherwise expresses interest in our decision,

See 4 C,F.R, § 20.10 (1977). The District Co rt decided the case on
the merits without indicating any raques: for a decision by cur Office.

Further, Brisk's request for relief to the United States Court of Appeals

was not made pending any determination by our Office and the Appeals
Court has not requustesd a decision from our Office.

Accovdingly, the protest will not be comnsidered.

Paul G. Dembling
General Counsel






