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Decision te: Magnetic Corp. of Aeerica; by Robert P, Keller,
Deputy Coaptrolier General,

Issue Area: Pederal Procurement of Goods and Services (1900).

Contact:; Office of the General Counsel: Procuraement Law T,

Budget tunction: National Defense: Departfent of Defense -
Procurevent & Contracts (058).

Ozganization Concerned: Department of the Air Force:
Wrighkt-Patterson APB, OH; General Electric Co.

Authority: B-184974 (1976) . B-186787 (1976) . B-187197 (1976). S5
Coap. Gen, 60. 53 Comp., Gen. 7. 52 Comap. Gen. 3B82. Bid
Protest Procedures, sec. 20.2(b) (2).

Protester objected to its exclusion from coapetitive
range due to tichnical risk factors in its proposa’, Protester
should have assumed that {le agency would make its own risk
assessment wvhen the protester did not. There was rational
support for the rejection of protester's prcposal). The prctest
was denied. (OM)

R ——]

N




P/.I’

THE COMPTROLLIRR SENFRAL
OF THRE UNITED STATES
WABHINGTON, D.C. 2094 8

FILE: B-187887 DATE? Juoe 10, 1977
MATTER OF: Magnetic Corporatiom of America
DIGEBT:

In deterelning whether decision to e:clude proposal from
conpetitive range 'ds rationally founded, decision is
examined under certain guidelines: (a) Is proposal so
deficient that meaningful discusgiona would ba yrecluded?;
(b) Are alleged informacrional deficiencies metericl?;

and (c) Was informstional deficiency in solicitation

area which definitely elicited detailed responses?

Nocwithltanding protcatnt 8 receant view that agency's techuical
conclusione regarding’ axclueion of proposal from competitive
raLge are not, in dispute, it is still considered that vrotest
elsentinlly 1nvolves conflict as to complex technical issues.
Agency’s chetecteri:atiun of rejected proposal as "too risky"
does not completely convey evaluators felt inadequacies about
protester's proposed approach.

Fact that protester received favorable score on "understanding
of problem"--theoretical knowledge criterion-—docl not
necessarily conflict with poor sacore received on "soundness

of approach" standard wiich measured how w2ll offeror could
put theoretical kacwledge to nractical applicetion.

Unlike case cited by prorentcr 4n which it was held that RFF
did not npecifice_ly call for information regaxding delivery
of compute: software, RFP in subject case did specifically
c&ll for inforaation regarding "risk factors."

Since protencer did not aak for clerificetion as to meaning
of specified call for~ offetors to address rilsk assessgmant--
or ask questions about amnunt of detailed information to
be submitted--company must be presumed to have recognized
that evaluators would necessarily have to make subjective
judgment. under broad concept of risk assessmant.

Based on review of voliminous record relating to evaluation of
protester's proposal, GAO agrees that there is rational support

Chbﬁvn#i A‘r: /

for position that propoual was outside competitiva range considering
inadequacies, apart from other problems, in proposed composite and
potted coil approaches.
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7. Fact tha: Air Force held discussions with protester in
earlier canceled procurement is not inconsistent with
exclusion of propnesal from competiiive :snge in present
procurement since Air Force insists questions'it posed
in earlier procurement were not adequately addressed dy
protester in prasent prop.sal,

8. Apart from technical rationale for rejacting proposal,
criticism of proposal for company's lack of key
experience suggests that completaly rewritten proposal
would heve been necessary to remedy this problex~-assuming
it could have been remedied--and technical inadequacies. e

9. Bacause of lack of technical merit in rejected proposal, low
astimated costs of rejected proposal--some of which were questiounad
under "realism standard"--do not, in themselves, put proposal in
competitive range.

10. Ground of protesat questioning propriety of canceling earlier
solicitation is untimely filed under Bid Frotest Procedures.

On June 24, 1976, request for propesals (RFP) No. F33615-76-R-
2167 was issued by Wright-Patterson Alr Force Base for an "exploratory
development prograem in advanced, superconducting, high power gensrctors
for airborne applicaiions.”

Evaluation criteria to be used in determining the successful
offeror and "description/specifications" for rhe program werc sat
forth in length in the RFP, ‘The evaluation criteria (listed in
descending order of importance) wera:

(1) Soundness of Approach--An offeror was required to show
"in detail" the proposed solutions for this "high risk program.”
The standard also specified:

"The most inportnnt factor uander Soundneass of
Approach is the ‘methodology of the contractor im
selectivg the fiald winding conductor and allocinted
field winding conductor stress support, potting, and
cooling techniques to minimize overall generator weight.

0]



B-187487

"Proposes generator designs should be strongly
nrounded on extensive experimental data. The risk
factors in altirﬁatc'delilgn vill be carefully
svaluated by the proposal. [Emphasis supplied]
These risk fuctors will bc carefully bclanced
against the other proposais during the
evaluation process to determine the soundress
of approach of the offers.

"Since a large part of thio effort will involvs
design 1alculations of model generators based on a
conputor program, details on the computer program
should be included in the proposal. A general
description in block diagram form will be adequate
for the proposal, but a statement of assumptions
a#bout the computer medel and model verif{icsgtiom . e
examples will be prcvided to demonstrate the
soundness of the computer modsl design approach.

"A preliminary approsch to rotating field winding
assenbly and test will be provided in the proposal for
evalustion of the soundness of the approach. The testing
por'ton ‘of this program will be disc)dsed in detail;
espciially the specislized test facilitv requirements
and availability, The absence of this discu-uion will
cause the proposal to be rated umacreptable.” ,

(2) Understnniing rhe Ptoblen—-Thc offaror was required to '"show
an understsndingithat thie ‘effort should produce a significant
advance in high power, 1ghtueight generator taechuology using
new ® # % technology such as * * * advanced composite structures,
[apd] advanced potting techniquel LA LT

(3) Speciul Technical' Faccoxn-—!xpetience in superconducting
generator delign, fabricatfion, and tecting was important.
Among othuer thiangs, the atandard spacified a demonstraticn of
"potting techniques for the * *# & field winding "

(4) 2 “ance with. ‘Requirements—O0fferors were to justify fully
any '""alternate approaches to thege specificationa. It was further

explained that s mere "will comply" statement concerning specifications
would be unsatisfactory.

"Cost, Raalinn" was not shéim' as a "rnnkad factor-“ however,
offerors were informad by the RFP that "Cost Realisz" was &
significant factor in the final selection of z source for the
procurement. Further, the RFP informed offerors that the
Alr Force reserved the right to "award & contract at other than
a low proposed or a low negotiated price."
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After describing a history of Air Fcrce resaarch efforts to-date
‘'nder the prograi, the RFP gererally cautioned that "acknowledgement
ot risk will allow the contractor to use new technologies to
advantage such as * * * advanced composite structures, ®* * * gnd
advanced potting and cooling methads for the field windings." There
followed a detailed listing of apecifications frr the generator most
of which were performance rather than desig. in character.

Threec offerors submitted proposais for the requirement. .0f the
three submittad proposals only thr proposal of Magnetic Corporation
of America (Magnetin) was rated / .chnically unacceptable. The proposal
wae therefore excluded from con..deration for award. Negotiations were
then hald with the other ctwo offerors considered to be in the cumpatitive
range. Finally, as a result of these discusaions, the proposal submitted
by General Electric Company was selected for award. After being notified
of the rejection of its proposal, Magnetic filed a protest with our
Office. The basic grounds of Magnetic's protest were that:

i. The avard cost of GE's contract was nearly $200,000 higher
than the cort Magnetic proposed for the work suggesting
that the Ai. Force improperly slighted the financial
advantage allegedly inherent in Magnetic's lower-priced .
proposal; and

2. Tha‘Air Force improperly found Magnetic's proposal to
be technically unacceptable. .

The Air Force has refused to release to Magnetic certain key documents
evidencing the rationale for rejecting Magnetic's proposal. Neverthelaess, -
we will review the entire record befors us in determining *lie soundness of
this rationale. The initial raspective positions of Magnetic and ths
Ailr Force concerning the company's proposal werae:

Magnetic Air Force

(1) The RFP stressed that only a (1) The proposal failed to show
"preliminary approach to rotating that the "proposied generator
field winding assembly and test" design was. strongly grounded
was to be provided in the proposal. on experimental data and * » &
Since the RFP called only for a failed to carefully evaluate
preliminary approach the proposal risk factors."” Thus Magnetic's
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should not have Leen rejected
because of lack of detail.
Moreover, the proposal was
'grounded in experimental data'
bacause it contained "photographns
and data" of fully potted windings
.~ desigued and built. Data 1is
shown in pages 42-55 of proposal
which shows actual operating data
of coils, current densitics, and
a diocussion of eight coils,
including f£ield winding. Discus-
sion of date for similar coils
1llustratea risk factors.

(2) Proposal followed RFP requirementa (2)
regarding high tip speeds and
recognized importance of tip
speeds vith formulas.

(3) Risks of problems uére deacribed (3)

in several pages of proposal
dealing with composite coil
constructiom.

(4) & (5) Proposal discusses rotor design
as integral with other major
factors, for example, ‘structural
configuration. Proposal con~
tuins detailed discussion of
design structure. RFP did not
mandate specific organization
of coaductor material.

(4)

proposal did not comply with:
(a) Sectior D-5 "Evaluation
Criteria'" of the RFP which
specifically requires that
“Proposed generator designs
should be strongly grounded

on extensive expecrimental data;"
and (b) RFP evaluation criteria
which require that “the risk
factors in alternate designs will
be carefully evaluated by the
contractor in his pr~posal;”

Magnetic's proposal falled to
evgluate "important risk factors
ascociated with high stresses to
be experienced at the high tip
speeds required by the RFP;"

The proposal did not contain an
"adequate aspessment of the ri-ks
of applying advanced composites;"
as to points. (2) and (3) the
involved evaluation criteria
tead: '"The factors in . alternate
degigns will be carefully
evaluated by the contractor in
his proposal."

The proposal "failed to show

in’ nufficient datail [the]
propoued npptoach to conposite
rotor structure.” The evalua-
tion criteria clearly require
that the 'offeror must show in -
dnrnil chat’ proposod problel
aolutiona and the progtan plan
nasure maximum probability of
success for this high risk
program"” and that the "offeror's
proposal will contain a detailed
discussion of generator delign
parameters.’
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(6)

(7

(5)

Magnstic provided program (6)
descriptions, block diagrams,

and discussion which consisted

of several pertinent computer
programs used in generator

design, Specific examples of

program output are discussed

and plotted. Full details need
not. be shown because RFP provided
specifics.

Attention to this capability N
is shown in the Introductiomn

and Summary, tcgether with a
piétur; shown of a "large coil
systen using advanced potting
techriiques. The company cannot
understand why the Air Porce
“require[a] an effective approach
to achieving the necegeary
potting capability whe.; axwmplcs
of fully potted coils that we
have designed and manufactured
are contained throughk out the
proposal."”

The zroposal failed to provide
decailed methodology for selecting
the proposed structure; further,
the methodology for selecting the
couductor was presented in a dis-
orgonized manner. The evaluatiom
criteria are emphatic regarding
the importance of methodology in
selection of a proposed struclure;
it is stated that the most
important factor under soundness
of approach is the methodology
of . the contracter in -selecting the
fisld winding conductor aad
associated f£ield winding stress
support, potting and cooling
techniques to minimize overall
generator waight.

The proposal .did not contsin
enough detail to -vnlultc the -
soundness of the computer design
appreach. The RFP requitndfthat
details on the conputer(pro;tll
should be included in the proposal
and that a general description in
block diagran form will be
adequate, but a statesmant of
aosunptiona about the computer
model and model verification
examples will be provided to
demonstrate the soundness of the
couputer model design approach.

Although tha proposal dincusacd the
need for adequately potted
windings the cumpany failed to
prov*de an effective lpptoach to
achieving the necessary potting
capability. The RFP required
that. the "offeror ®# # # ghow in
detail that proposed problem
solutions and the program plan
asgsure maximum piobability of
success for this high risk
program.”
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Although éhc discussion of the initial protest was inicially
framcd in terms of technical dispute, Magnetic's atiommey now insists
that its "protes’ does not [necessarily] ruisc the issus of the validicy
of the [Air Force's] technical evaluation." The company does "contend,
however, that the reasons given for finding Magnetic’s proposal
technically unacceptable are not described in Section D-5 of the RFP
entitled 'Evaluation Criteria,' and are incons{stent vith the technical
deacription."

Magnetic ways that, in parc, the proposal was rejected because
the Air Force was '"no longexr interested in a high-risk program."
Yet, Magnetic pointa out, the RFP describes the requirement *as "'htgh
risk" in several places of the RFP, For example: (1) In section
D-5, subparagraph ‘L(a) offerors were informed that the program plan
must "assurc maximum probability of success on this high risk program;"
and (2) In subparagraph 1.4 of Section F the RFP provides that the
"intent of this effort s to take risks in advancing the state-of-tho-art
of supercouducting alteraators.” The company also argues:

"MC/'s technical competence was not questioned, its understanding
of the problem was rated highly, and its proposal was near
acceptability[;]) there was [therefora] no basis * * ® to
conclude that Maganetic's aubstantially lower-priced proposal
could not be capauble of being made acceptable through dis-
cussion.,”

thnotic turther says that the fnilura to conduct discuaaionu vas
1ncongruous in Iight of Magnetic's presence in the competitive range
for a similar requirenent under an earlier, albeit canceled, solicitatiom,
Magoetic also noies that precedent exists which holds that an "informational
deficiency in an area which was not 4ef1n1te1y called for by the
solicitation should be resolved by negotiation rasther than rejection
of thc proposal as outnidc the competitive range." HETRA Computer &
Compunications Industries, .Inc., B-184974, August i1, 1976, 76-2 CPDh 152.

Further, Magnetic argues that the failure to have given due weight in the
competitive range determination to the significantly lower cost proposed

by Magnetic was improper.

Magnetic's final comments, which were submitted in response to
those parts of the Air Force proteat report released to Magnetic, may
be summarized, as follows:
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1. Tt is inconsistent for the Air Forccc}o ackaowledge
Magnetic'es competence and high score under ''understanding
the problem" while eliminatring the proposal from the
competitive rangs;

2. The Air Force did not use "objective evaluation criteria"
in evaluating the proposal;

3, 1Inadequate “"asaessment of risk" is too ambiguous a
concept to allow the phrase to be used as the reason
for the rejection of the proposal; further, it is cleasy that
it was not the level of risk propoeed that was objectionsble
but Hagnetic s supposed failure to describe "vhat it was
going to do;"

4, llthough three of the reasons for rejecting :be proposal
involved “insufficient detail,” the RFP did not specify
the amount of detail that was thought desira‘ble.t For
example, the RFP provides:. "a general description im block
diagram form will be adequate for the proposal, but a
statement of assumption about ti: computer model and
model verification examples will be providad * * &%
In reaponse to this requirement HMagnetic submitted 29
pages on computer programs which should have been sufficient,

. : d
In response to the suggestiou of Magnetic's attorney that the
protest is not primarily concerned with the Air Force's techanical
evaluation as such, the Department has furnished detailed documents
which exclusively focus on the "technical 1ssues' aspects of the
initial protest. Key statements in these additional documents are:

1. Although discussionas of superconductivity theory and
principles of superconductor applications are adequate,
the company's attempts to translate theory into practical
design, construction, and cperation are inadequate;

2. "Tip speeds" assessment discussed only weight minimization;

3. The composite was salezted without supporting rationale.
The analysis nf machine design is inadequate since criteria
require that knowledge of composita structures must be
demonstrated; moreover, welding of metal structures should
have been analyged;

-
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4, Tha problem of joining metal chalts to composites was not
addressed--the problem of the enormous stress imposed on
rotor raesulting in fatigue was not analyzed;

5. Thare was no analysic of current elements assumed from
computer modeling of coils;

6. Illustrations of potted coils do not show they are
effective~~degradation caused by motion 18 a seriocus-
problem with coils--~incomplete duta on coils
demonstrates degradationm;

7. Company lacks experience with actual generator
development--analytical experience is with large
rotating machinery only, augmented by incompletely
defined computer programs--lack of actual rotating
machine expertise on this program constitutes
technii:al unacceptability; and

8. Potential for material costs growth because of risky
advanced composite structure approach proposed.

‘ Deciding which proposals are in the competitive range for a

'given procurewent necessarily involves the exercise of a considerable
‘'range of administrative discretion. Horeover, it.is not our functior
to evaluate proposals, and we will not supstitute otir judgment for

that of the procuring agenicy as to the adjectival *ating. or

numerical scores to be assigned proposals. , PRC Computer Center, Inc., et al..
55 Comp., Gen. 60 (1975), 75-2 (PD 35. We will not question these
determinations~-particulerly where, as here, the procurement involves
highly technical issues--unless they are clearly not rationally founded.
See, for example, Plessey Environmental Systems, B-186787, December 27,
1976, 76-2 CPD 533.

In determining vhether a decision to exclude an offeror's proposal
from the competitive range is rationally founded, the decision is
examined for compliance with certain guidelines, unamely: (1) a proposal
is within a competitive range ualess it is so deficient or out-of~line
in price as to preclude further meaningful negotiations. 53 Cowp. Gen. 1
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(1973); (2) a proposal nay be excluded from the competitive .ange for
informational deficiencies (claimaed to be present in Magnetic's
proposal) if the deficiencies are 30 material as to preciude any
possilility of upgrading the proposal to an acceptable level, except
through major revisions or additions (Servrite International, Ltd.,
B-187197, October 8, 1976, 76-2 CPD 325); and (3) an informational
deficiency in a solicitstion area which did not definitely require
detailed responses shouid be resolved by negotiation rather than
tejection of the proposal as outside the compaetitive range. HETRA
Computer &nd Communications Induatries, Inc., B-184974, supra.

Although Magnetic's attorney has shifted the focus of the initial
proteat by insisting that Magnetic does nnt now question the validity
of the Alr Force's technical conclusions, we still view the protest
as essentially involving conflict on complex technical issues relating
to the soundness of Magnetic's proposed approach concerning the
generator, The Air Force, in our view, simply views Magnetic's approach
as "too risky'--a characterization which may mot ciupletely convey
what we take to be the Air Force evaluetora felt inadequacies about
the proposed approach. Magnetic, on thaz other hand, obviously considara
Itas approach as not being "too risky." Thus, it may be more accurate
to consider the dispute as one not invol ding "informational deficlencies"
as such but as one involving conflicting technical assessaents about
the soundness of Magnetic's proposed approach. (The fact that Magnetic
received a favorable score on "understanding of the prohles'~-a
theoretical knowledge criterion—does not necessarily conflict, in our
view, with its poor score on "soundness of approach'--a criterion measuring
how well an offeror can put theoretical knowledge to practical applicatioa.
It iz not uncommon that theoretical knowiedge dces not necessarily lend
itsalf automatically to skill in practical application.)

Accepting at face value Magnetic's present view that its proposal
was rejested not for inadequacy itself but for failure to contain
adequate information, the propriety of thar rejection turns, as
Magnetic points outs, on the degreee to which the solicitation definitely
called for the informatiom,

In HETRA :Computer and Communications Industrieal'lggL. SuUpTa,
cited by Magnetic, the g~licitation did not specifically call for
information regarding the proposzd delivery of computer software.
Nevertheless, the procuring agency rejected the propooal because of
uncertainties regarding the delivery of softwaras.

- 10 -
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Unlike the HETRA case, we think it was clezr from tha Adir Frrce's
RFP that offe.ors ware specifically called to provide the informution
in dispute--that is infoimation sslating to "risx factors" (see, for
axample, the soundness .- avpreach criterinn, quoted abuve).
Although this requested Information was deicribed in general terms,
the jeneral description obviously sought vo elicit specific responses.
See PRC Computer Center, Inc., supre, at page 73, Siace, befcre
su'sitting 1 propusal, Magnetic. did not ask the Ailr Force to clarify
thes meaning of tha specific call for ris! assessment~-or to ask qucstiona
euout the amount of detailed informatiop to be submitted--the company
must be presumed to have recognized that the Alr Force'a:technical
evoluators would necessarily have to make subjectivi techniczl julgments
about the adequacy of propesals under the bro-1 concept entitled "risk
asseasment.”" Further, Mconetic, ss well as all other offnrors, was
presured to have known--in accordance with one of the commonly understcod
ground rules for all negotiated procurementas—-that negotiations would
not automatically be affurded to offerors for the purpose of allowing
the correction of unacceptatle proposals.

Balnd on our raview of the voluminous record relating to the
evaluation of Magnatic's proposnl, we agree tha: ha-e is rational
support for the Air FotCI s ponition that Magnetic's proposal was
outgide the co-pctittvu range cousidering th: inadequacies, apart
from other technical problems, iu Magnetic's "composite™ and "potted
coil” approaches., We cannot dinagtee with the Air Furce's offilcial
position (notwithstanding Magnetic's suggestion thst ir waa otnerwilse
told its proposal was "nearly acceptable”)* that the proposal would
need to be completely revieed in order for the zussibility of mezningful
d'ecussions to be held with the company. Nor dc we:2gree that the
rejection of Magnetic's "ris.y" propceal was fnconsistent with the
RFP's statement that the proposed effort was a "high risk program.”

It is our view thar, eves though rhe procurenment. was considered high
risk, Magnetic's apprvach {especially in votted LOilS) was simply
conzidered beyon! the limits of reasonable high risk aolutions.

sThe Alr Force has explained that the "nearly acciptable” label
was used by the Department's project engineer at a 'debriefirg":in
an "effort to be tactful as well as direct." Notwithatanding the
engincex 3 cho:act»rizntiou, ‘the Alr Force reports that thz engineer
also cnphanized the deficiencies in the proposal. At heeL, these contrary
assertions by “th~ engineer are nnhiguous ag to the actua1 technical .
assessment of the engineer, Per!ups the anginear'n coucern for a tactful
reply led hfm to meke an unartful charnctarizaﬁion of the propusal
without regltd to (or =dth erroneous underetanding of) the legal
significance attached to that lnbel-a label which might otherwise
suggest that the propoaal was within the competirive range. Further,
the Deparimeut's buyer explained at the debriefing that the "nearly
acceptable” label—as legally understood--did not apply to the Magnetic
proposal. In any event, the weight of technical opinion in the record
undercuts the "nearly acceptable" label.

-1] -
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In response to Magnecic 8 argument that it is incongruous to
reject Magnetic's proposal here when diocuolionn were held with the
company in an earlier, canceled procureaent, the Air Force points out
that on the earlier procurement Mngnetic was asked 13 technical
questions which, in the Air Force's view, '"pertain directly to the
[reasons why Magnetic 8 proposal has been rejected here] "  Essentially,
the Air Force edmits that it conductad discussions and posed questions
on the earlier procurement, but that Magnetic failed to adequately
address itself to the questions in its preseant proposal=--thereby
meriting, in part, the rejection of the proposal. Consequently, we
do not think it 18 necessarily inconsistent that the Air Forpe discussed
Magnetic's proposal on the earlier procurement but rejected the company's
present proposal.

0
Apart from the technical rationale for rejecting the cowpan~'o
proposal, we conaider the rejection of the company 8 proposal werranted
for lack of certain key experience--an inndequacy which suggeats that
should discussions on this point have prompted the company to acquire
many new key individuals with necessary experience, this remedy,
along with needed technical remedies, would have required a new propoeal.

Since we find rational support for the rejec:ion of Hagnttic'o
technical proposal, the alleged merit in the company's substantially
lower cosr estimate, which was questioned in terms of cost realism,
would not have required, in itself, thé Air Force to place the proposal
in the coupetitive range. Ssge 52 Comp. Gen. 382 (1972).

Finally, the propriety of the Department's cancellation of the
earliar, "similar" procurement is questioned. This ground of protest,
raised months after the cancellation,. is untimely filed under section
20.2(d) (2) of our Bid Protest Procedures. It 1is urged, however, that
the "good cause" exception to the timeliness requirement should be invoked
80 as to permit consideration of the argument, Good cause is allegedly

pregant here bacause the suggeated impropriety--cancelling the procurement -

for reasons other than the stated reason of changed requiremsats--was not
known for sowe months,

We disagree. If the protester thought the changed requirements
were an inadegquate reason to cancel the earlier solicitation, them upon
receipt of the new solicitation, it should have challenged the purported
changes as inadequately justifying the resolicitation within 10 duys
after receiving the newly issued solicitation. Thus we do not find
good cause to support an exception to the timaliness requirements.

-12 -
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Protest denied,

A

Deputy Comptroller

of the United States-*

Kettn,






