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Decision re: %ills Mfg. Corp.; by Robert P. Keller, Acting
Comptroller General,

Issue Area: FPederal Procurement of Goods and Services (1900).

Contact: Office of the General Counsel: Procurement lLaw I,

Budget Punction: General Government: Other General Government
(806) .

Organization Concerned: Pioneer Recovery Systems, Inc.; Porest
Service.

Authority: F.P.R. 1-2.405, P.P,R. 1-2,408(a) {(1). 41 Comp, Gmn.
62. 55 Comp. Gen. 599. B-180999 (1974). B-181751 (1974).

A biddar on parachute contract was rejected ag
nonresponsive for failure to acknowledge receipt nf solicitation
amendpent which impoeed additional cbligation, and wvas therefore
nonvaivable, The agency had no obligation to inform protzster of
intention to award to higher bidlder prior to award. Notice
requirement of reguliations vas met 3 da7s after awird, as well
as orally prior to avard. Protest was denied. (DJIM)
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THE COMPTROLLER OMNERAL

OF THE UNITED STATES
WALHEHHINGTON, D.C. 20z a8

'}ﬂpj\ DECISIDN

(o o)
(v o) FILE: B-168672 - DATE: June 15, 1977
O
o MATTER OF: Mills Matufacturing Corporaticn
QD N S RN
~ R b ) .
DIGEET:

1. Low bidder's failure to formally acknowledga receipt of
IFS axsndment which reduced quantity of product sought
is vaiveble as minor informality. Howevar, bidder’s
failuie to acknovladge reccipt of another amendment
wiich had effect of imposing additional otligation on
bidder may not be waived as minor informality and bidder
wvas properly determinad noarespousive.

2. !hct'thnt low bidder was not furnished preaward notice of
agency's inteation to award o higher bidder provides no
basis for protest gince there is no requirenent that such
notice ba given,

3. Agency met notice. requirementsa of FPR§ 12.408(a) (1) where
protester was adivised of tejection of its low bid and award
to higher bidder three days after award. - Moreover record
shows that protester was orally advised by cor tracting
officer prior to award that its bid could not ba considered
for award.

Mille Manufacturing Company (Mills) protests the rejection
of its bid znd the award of a contract to Pioneer Recovery Systems,
Inc. (Pioneer) under invitation for bids (IFB) No. R1-77-12 issgued
December 22, 1976, by the United Stetes Department of Agriculture,
Porest Servicc. Missoula, Montana (Forest Service). Mills contends
that its failure tc acknowledge receipt of two IFB emendments should
not have caused the rejection of its bid as nonresponsive.

The I¥B as issued- called for bida on 104" pnrachute canopies.
Thereafter, two amendments were issued by the Forest Service.
A2endment No. 1, in addition to extending the bid opening date
to January 31, 1977, modified the specification by requiring that
the length of the suspension lines of each parachute canopy:
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"shall zot vary more than 3 inches
bétween the longest and shortast linas.
Mesasursment must be made when line ia
under 5 pounds rension."

Aa.ndncnt No. 2 decreased the quanclty of the product sought
frop” 1045 ¢8 94 and extendid the bid opening time to February &,
1977.

On Pebruary 4, 1977, four bids, including that of Mills

‘were opened. The Milis bid, dated January 13, 1977, contained
the lowert unit price ($222.10) and a total prize (based upon
supplying 104 units) of $23,098.40. Pioneer submitted che
sacond lowest unit price ($240.88), and the lowest total price
(based on supplyiag 94 units) of $22,642.72. The contracting
officer advised Mills on February 7, 1977, that its bid was
considered nonresponsive due to Hilln' failure to acknowledge
the awvendments. On February 11, 1977, Mills contended to the
FYorest Service that its failure to ackndwladge Amendments No. 1
and No. 2 could be considered as & minor informality therefore
making Mills bid responsive. On March 18, 1977, following a
determination of urgency award was made to Ploneer. Millas then
protested to our Office.

The protester takes the position that in view of the amcunt
of savings that would have resulted from an award to M{lls aeither
of the amendments should be considered substactial.. The protester
asgserts that the suspension line requirement of Amendmeut No. 1
has been observed or exceeded by Mills since December 1975 under
its own int-rnsl quality control procedures. In view thereof
the protester contends that failure to acknowledge this amendment
should have been waived as an lanformality. With respect to Arind-
ment No. 2 Mills contends that the effart of this Amendment was
ainor.

The general rule as to the effect of a bidder's failure to
ackoowledge an amencment to an invitetion for hids is that unless
the amandment concerns a minor informality, that is, one which
involvru only a matter of form or has cither no effect or merely
a t:rivial or negligible" effect on price, quantity, quality, or
delivary of the item, tl'e bidder's failure to arknowledpe the
amendment cannot be waived. FPR § 1-2.405 (1964 ed., eirc.l).
The basis for this rule is the principle.hat the acceptance of
a bid which’ diaregards a material provi-ion of an invitation, as
amended, would be prejudicial to other bidders. Clarification
of the bid after opening may not be permitted because the bidder
in such circumstances would have the option to dacide to become
eligible by furnishing extraneous evidence that the amendment
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had baen ionnid-red, or to avoid award by remzining silent.
41 Comp. Gen, 550 (1962).

At the outset we note that Amendment No. 2 imposud ca the
protestar no additional obligations from thosa already included
in the original solicitation. That amendment, in addition to

‘axtending'whe bid opening data, operated mercly to decrease
‘the’ Alukber of units sought from 104 to 94. In view of the fact

that the solicitation as originally issued authorized an award
for less than the quantity offered at the unit prices offered

‘tha legal relationship between the parties was not materially

affacted by issuance of that amendwent. Consequently, Mills'
fafilure to acknowledge Amendmant No. 2 could bz waived as a

minor inforuality or irregularity purasuant to FPR § 1-2.405

(1964 ed., Circ., 1. See Genest Baking, Inc., B-180999, July 12,
1974, 74-2 CPD 25,

Bowever, it is our view that the protester's failure to
lcknowlndgo An-ndnnnn No. 1 could not be waived, In this
comection we nota that our decision of B-156714 May 19, 1965,
c¢ited by the protcntor for the holding that a bidder's failure
to acknowledge an amendment could ba unived, was bottomed on
the fact that the arandment refaranced -information that was
alraady contained in snd required by the iavitation. Amendment
No. 1, unlike the uituation in B-~156714 and unlike Amendment No.
2, iwposed an additional obligation, which was not contained under
the originai solicitation. Specifically, Amendment No. 1 required
bidders to include as part of their product an additional require-~
mnnt with respect to "suspension lines" which had the effect of
lltnblinhing a strictar specification staundard.

Although Mills may have intended to conply with ‘tha terns
of Amandment No. 1, &nd formulated its bid. price accordingly,
auch an intention was not apparent fram the face of :1ita bid.
Any resultant contract with the protaster would not bind it to
provide a product meeting the requirenenta of Amendment No. 1
and acceptanca of Mills' bid would therefore' he prejudicial to
other biddera. Ira Gerber Food Services, Incorporated, 55 Comp.
Ger. 599, 75-2 CPD 415. Accordingly, Mills' failure to acknowledgc
the reaceipt of Amendment No. 1 was fatal to the responsiveness of
its bid.

Additionally, Mills has asserted that the Forast Service
falled to give the protester notice prior to award, that some-
one other than Milla was going to receive award, Hcowaever, the
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reaccrd indicates that on at least two occasions prior to March 18,
1977, the date of award to Pionesr, tha protester was advised

that it could not be considered for awa:d. Accordingly, while
Mills was not notified in writing prior to award of the rejection
of its bid the record indicates that the protester had been
informad prior to March 18th ‘that it was considered nonresponsive.
Moreayer,, the Forest Service formally adva d 'Mille by letter
dated March 21, 1977, that its bid had been :ejected as nonrespon-
sive and that award had been made to Pionear, iIn these circum-
ntances the Forest Service met the requirement of FPR § 1-2,408

‘(@) (1) (1964 ed. Circ. 1). See Gary Construction Company, Inc.,

B-181751, December 17, 1974. 74-2 CPD 357.

Finally, Mills has questioned ‘the necessity of an adminictrative
determir.ation of urgency by the Foreat Service in the circumatances
of the instant case. In view of our conclusion on the merits of the
protest, howeve), we see no need to decide this question.

Accordirgly, the protest is deniaed.

mkuu..

Acting Comptroller General
of the United States






