o

| e —

. !llllzgiﬁiIﬂﬁgn‘ ; Ii

DOCUMENT RESUME

02709 - [A1B72894 ]
[Contract Negotiations]. B-1A8286. June 2&, 1977. 3 pp.

Decision re: Braswell Shipyards, Inc., Charleston, SC; by Robert
P, Xellexr, Deputy Comptroller Geneial,

Issue Area: Pederal Procuretent of Goods and Services (1900).

Contact: Office ¢f the General Couhgel: Procuremen* law II,

Budget Function: National Nefense: Department of Defense -
Procurement & Contracts (058).

Nrganization Concerned: Department of the Nzavy; Bathlehem Steal
Corp.

Authority: 10 U.3.c. 2304 (a) (16). 10 0.5.C. 2310(b). A.S.P.R.
2-407.8¢(b) (3) (1ii). A.S.P.R. 3-216.2. A.S.P.R. 3-302{vi). 51
Coap. Gen. 658, B=187532 (1977).

The protester objectad to the decision by the
Department of the Navy to negotiate a request for proposals with
only one firm. The protest that +the agency acted improperly in
waking this decision vas denied, since the agency head's
deteraination that “hz contract shoull he negutiated purstant to
the avthority of 10 0.S.C. sec. Z304{a) (16) was properlyvy b.sed
on findings which GAC is reguired to treat as final. (Author/ScC)
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THE COMPTROLLERA ORENERAL
OF THERE UNITED BTATES

WABKWKINGTON, D.C. #054a8

.FILE:; = .188285 . DATE: Jwe 24, 1977

MATTER QOF: Braswell Shipyards, Inc,
DIREST: T

Protest that agency zcted improperly in negotiating
contract with only one firm is denied sinca ageacy
hesad's determination that contract should be
negotisited pnrsuant to authority of 10 U.S.C. §
2304(a) (16) wao properly bared on findings which
GAD is required to treat as final.

Braswell Shipyards, Inc. (Braswell), has protested the
decision by the Department of the Navy (Navy) to negotiate
requast for proposals (RFP) N82665-77-R-000). for repairs and
overhaul work on the USS Damato with only one firm, Bethlehenm
Steel Corporation (Bethlehem). Specifically, the protester
has asserted that its business position 1is similar to that of
Baethlehen and that - the actions of the Secretary of tha Navy in
determining that nagotiationt should be conducted only with
Bechlehem was arbitrary and cupricious. Subuequent: to Braswell's
protest to our Office the Navy determined, ptirsuant to Armed
Carvices Procurewent Regulation (ASPR) § 2-407.8(b) (3) (1ii)
(1676 ed.), that because of the urgency of the situation an
immediate award wouid be in the bagt interast of the Govermment.
Award was made to Bethlehem on March 16, 1977.

The RFP was issued pursvint to 10 U.S.C. § 2304(a) (16)
(1970), which states that a contract uay be negotiated if the
head of the agency determines that (A) it is in the intarest of
national defense to have a plant, mine oxr other facility, or =
producer, manufacturer, or other supplier avajlable for furrishing
property or services in case of national emergency; or (B) the
intareat of industrial mobilization in case of such an emergency,
or tha interest cf national defensea in maintainfng active engineer-
ing, research, and devel-pment, would otherwise be subserved. This
suthority 18 implemented by ASPR § 3-216.2 (1976 ed.) which pro-
vides in part as foilows:
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"a & & The suthority of this paragraph
3-216 may be used to implament pluns
developed under the diraction of the
Secretary to provide an industrial
mobilization base which csn meet produc-
tion raquirements for easential military
supplies and services. The following
are axamples of situations when use of
this authority should be considered:

"(1) when procurement by negotiation is
necessary to keep vital facilities or
suppliers in businass; or to make thea
availabie in the event of a rvational
emergency;

"(11) when procurement by negoriation with
selacted suppliers ia necessary to train thea
in the furnishing of critical supplies or
sarvices, to prevent the loso of thaeir sbility
and employee skills, or to maintain active

eagineering, research, and devuelopment work;
* & A"

Moreover, the use of this authority must be gupportaed by a
datermination and finding signed by the head of an agency.
10 U.S.C. § 2310(b); ASPR 3-302(vi) (1976 ed.).

In the instant case the Secretary of the Navy, prior to
issuance of the subject RFP, determinad that it wac ia the
interést of national defense to have Bethlehem available for
the specialized skilla required by Navy ship repair and over-
haul work in the event of a national emergency and that negotia-
tion of the repair work with Bethlehem was necessary to that
end. The findings accowpanying this determination pointed out
that Bethlehem kad developed a skill in the technical and
specialized field of repairing and overhauling Navy vessels duc
to its recent work on two Navy ships and that without addirional
naval ship overhaul or repair work this skilled work force would
be dispersed and unavailable for later Navy programe. Additionally,
it was noted that only by negotiations with Bethlehem could the
Navy assure the continued availability of that firm as a valuable
source for the repair and overhaul of Navy vesascls and that in
order to assist Bethlehem to retain this work force for future
programa, it wac in the Iintarest of uational cdafense to male an
avard to Bithlehem.
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We note that wa are precluded from disturbing the findings
made by the Secretary but not from examining vhether the deter-
minaticn, based on those findings, is proper. 51 Comp. Gen. 658,
659 (1972). Hera, howaver, the Ssuretarial determination that it
vas in the interast of national defense to negotiate with Bethlchem
to insure their availability i{n the event of national emergency is
supported by the Secretary's findings. Accordingly, the action
of the Navy 1ir negotiating only with Bechlehem was proper.

Furthermora, we note that in a recent decision, Etameo
Industries, B-187532, February 25, 1977, 77-1 CPD 141, our Office
indicated that the language and logic of 10 U.S.C. § 2304(a)(16)
peluit a sole source award when theve is no other way to inasure
the conti{nued availability of a particulax plant.

In visw of the foregoing, Braswell's protest is denied.
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. Bnpdty‘ Comptroller General
. of tha United States





