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Dacision re: Bay Asphalt Paving Co.; by Robert P. KXeller, Tleputy
Coeptroller General,

Issne Area: Federal Procurement of Goods and Services (190D).

Contact: Office of the General Counsel: Procurement Law I.

Budget Functiion: National Defense: Department ¢f Defense -
Procurement & Contracts (058).

Organization Concerned: Department of the Aray: Corps of
Engineers.

Authority: P.P.R. 1-2.Z07. B-18878%5 (1977). B=-177517 (1973).
B-177099 (1973).

Contractotr and the pDaepartment of the Army regquested
authorization to rescind a contract for pavirng because of
confusion Telating to an asendment to the solicitation. It [
appeared that the Government misled the contractor concerning |
the terms of the sclicitation, so the contract say be rescinded ‘
as requested by the Department and the contractor. (RRS) 1
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THE COMPTROLLEF ST
OF THMHE UNITED . - &8
WASBHINGTON, D.C, 20848

FILE: B-189162 DATE: June 3¢, 1977

MATTER OF: Bay Asphalt Paving Company

DIGEST:

1. Oral rcpresentation by deaign project engineer that
item in I¥B wonld not be required did not alter 1FB
requirema2nt where no amendment was issued to implement

such change. ¢
L}

2. Since Goverrment was responsible for misleading contractor
as to Government's needs and gince Govermment hLad actual
notice prior to award of bidder's intention not to abide
by terms of IFB, contract may be rescindad as requested
by agency and contractor,
The Departmeat of the Army has requcsted authorization from our
Office to permit the Corps of Engineers to rescind its contract
(Nn. DACA41-76-C-0056) with Bay Asphalt Paving Company (Bay Paving)
for bituminous overlay and concrete curb replacement at the United
Stutes Army Reserve Center, Bay City, Michigan. Bay Paving also
requested that the contract be rescinded. The Corps intends to read-
vertise 1f rescission is permitted. . .

. The réquests etem from confuaion relating to amendment 0001 to

the invitation for bids (IFB). Amendment 0001 made many modifications
to the IFB, among them the addition of a seal coat requirement. The
vice preaident of Bay Paving discussed the seal coat requirement with
the design project engineer, the official designated in the IFB as the
individual to whom inquiries should be addressed, who told him that
the requirement was unnecessary and would be deleted. Nothi.g was
said toc the coatracting officer and 10 arendment was issued to delete

the seal coat requir~ment.

The bida were opened on June 9, 1976, Only one other bid was
received 'under the IFB but it was rajected since the bidder failad
to acknowledge smendment 0002. Since Bay Paving's bid was about 31
percent. below the Government estimate, Bay Paving was requested to
review its bid and submit written verification thereof. Bay Paving
replied by letter dated June 1., 1976, '"Please be advised that we have
reviewed our bid and feel that it ig correct. We will comply with
DACA41-76-B-D037-001 Section 2A (Para. 2.3 Sealcoat deleted per
Mr. Wyatt [the design project engineer])."
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The contracting offizar failed to racognize the aignificance of
the aeal coat deletion in Bay Paving's verification and awarded the
contract to Bay Paving. When Bay Paving failed to return the signed
contract with performance bond as required, the contracting officer
called Aay Paving': vice president, who explained that he would not
sign the contract until the seal coat requirement was deleted. The
convracting officer then -ealized the aignificance of the seal coat
deletion in Bay Paving's verification.

It appears that the Government misled the contractor into believ-
ing that the terms of the written IFB could be altered orally, as
wvas done hevce, without any written amendment being issued as recuired
by the Faderal Procuremant Regulatiens (FPR) § 1-2.207 (1964 ed.

amend, 139).

Since the Government was responsible for misleading the contrac-
tor and since the Government had actual notice of Bay Paving's inten-
tion not to abide by the terms of the IFB before award, the contract
may be rescinded in accordance with the agency's and contractor's
requests. L.Z. Hizer, B-138785, May 23, 1977; B-177517, March 19,

1973, B~177099, February 7, 1973.
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