l . .
!5‘2! i N- |

DOCUMENT RESUME
02926 - {A2163282)

{Employment with a State Goverasent while on Terminal Leave
Prior to Retirement ). B-162471. August 2, 1977. 5 pp.

Decision re:; ¥aj. Robert C. Crisp: by Robert P. Keller, Deputy
Comptroller General.

Issue Area: Personnel Management and Compensation (300}.

Contact: Office of the General Counsel: Military Perscnnel.

Budget Punction: General Governzent: Central Personnel
Management (805).

Organization Concerned: Cepartment of the Air Force,

Authority: Armed Forces Leave Act of 1946, as amended {37 U.S.C.
501). (P.L. 90-235; &1 Stat. 759; 10 0.5.2, 973). (P.L.
89-554, sec. B8; 80 Stat. 378; B8U Stat. 653). (59 stat. 584;
S U.S.C. 61a-1 (Supp. V¥}). Public Health Service Act, sec.
219(c). P.L. 90-83, sec. 1(22). 81 5tat. 199. 16 Stat. 319.
42 U.S5.C. 210, 211¢c). 10 U.S.C. 3544. 10 U0.S.C. B544, 5
v.5.C., 5534(a). 10 0.S5.C. Bu42. 27 Comp. Gen. 12. 29 Coap.
Gen. 363. 44 Comp. Gern. 830, 25 Comp. Gen. 677. 25 Coap.
Gen. 377. 25 Comp. Gen. 381. 44 comp. Gen. 832. B-173783
(1975) .

Arnold G. Bueter, Principal Deputy Assistant Secretary
(Financial Management), Depac-tment of the Air Force, reques’ed
an advance decision with regard to the question of vhether a
reqular officer of the Air Focrce may bagin employRent with a
State government while on terminal leave imaediately prinr to
his retiremant from the Ait Force without Jecpardizing his
active duty or retired sta-wus. Acceptance of such eaployment
would terminate the officer's military appointment. (SC)




<D

—

02926

P TLL Lo Rindl.-o)
\ |‘ I'JT

k Sid L P
v THE COMPTROLLER GENEMAL

/ -Lﬁl-’h."_ \L
DECISION ( o "I: LOF THE UNITEDR STATES
\

’ é‘.,’ WALBMHINGTON, D.C. 20L40

l

"
FILE: RB-122471 DATE: AUS 2 wry

MATTER OF: Mnajor Robert C, Crisp, USAF

DIGEST: Shoulld a commissloned Officer of the Resular
Afr Force on terminal leave nending retircment
accapt a civil offico under n btate povernment
or poerform the duties of Uic office during guch
lzave, the sanctions of 10 U, 5, C, 873{b) (1370).
which provides for termination of hie militayry
&ppointment, would apply to him, bince the
civil office i undar a State p’overnment. tha
provisgions of  U.S.C. 5534- 970}, which
autliorizes dual employment during terzuinal
lcave in certein other circumsiancea, would
not exempt the momber {rom those sanctiona.

This action is in reapmnse to a lotter dated Juna 20, 1977, with
enclesavrea, from Mr., Arnold G, Bueter, Frin:ipal Daputy Aesistant
Seerpitary (Financial Management), Dapartment of the J:ir Foree,
requesting an advance decision in the case of Major Kobert C. Crisp,.
USAT, who wishes to bopin cmployment with a State govornment
while on terminal leave immaediately prior o his retiroment from the
Alr Torce, if pogsible, without jeopardizing his active duty or rotired
etatus by becoming so esnpluoyad, ‘The reguoest has bzen assipned
Secretarial Submispion Number SS-AF=1269 by the Dupartmecat of
Defenae Military Pay and Allowance Committee,

The question askad is:

"May 3 regular officer of & uniformad service, while
on terminal leave, accapt »r porform the duties ol a
civil offico of & State, as that term ie defined in 29 Comp
Geza 363 and 44 Comp Gen 830, wheth~r appointed or
elacted, under 5 U.S5,C, 5534a witnout incurring the
sanctions of 10 U. S, C. 973(b) 7"

The submission indicates that the membor, a Regular Air Force
officer (who im retiring for years of service) is schedulel to go on
terminal leave beginning Augunt 3, 1977, .2 wishaes to obtain the
pouition of County Clerk for Sutter County, Californiu, ar«d if hia
application is accepted, assume tha duties of that ofiico in August
1977, when he hegina his termiual leave,
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It is stated in the submianion that the office of County Clerk is
created by California statute. Since certain dutics aro statutorily
prescribod for that offico, tha axerciso of which duties would
involve some portion of that itate's soverelgn power, the submission
recognizes ag aa aceeptod fact that such position constitutea a civil
office as that torm is uscd in 10 U, S, C. 973(b) (1970). Sce 29 Comp,
Gen, 363 (1950), awl 44 Comp, Gen, 830 (1964).

S:zction 373(p) providee in part:

(b) Except as otherwise vrovided by Iaw, no officer
on the active list of the * * * Rogmuar Alr Forca ® ® ¥ may
hold a civil offive by eclection or appointinent, whether
under the United States, a Territory or possescion or a State.
The acceptance of such a civil office or the exercise of its
functions by such an officor torminates his military
appoiniment, "

Tr.e submission indicates, however, that since the member in
the presont cago would accopt the civil office while on terininal leave,
certoin decinions of this Otfice (25 Comp., Gen, 677 (1946, and
27 Comp, Gen, 12 (1347)), may bo for application. ‘Thoeo decisions
interpret the confressional intent regarding the predecessor statute
to 10 U.S.C. 8973(b)~~s=ction 12232, Revised Statutes--and a collateral
code provision, 5 U, 3.C., 5534a (1970), and its predecessor stutute~-
the act of November 21, 1945, ch, 489, 59 Stat. 584, & U.S5, C. Gla-~}
{Supp. V, 1346), concerning employment while on terminal lcave, As
a result, it is indicated that it is not clear at the present tima whether
the lanpuage of H U, 5.C. 5534a may be construwd as also allowing the
acceptance of 2 civil office or position undar a State government with-
out invoking tha sanction of 10 U, 8. C. 873(h),

Section 1222, Revisad Statutes (scction 18 of the act of July 15,
1870, ch. 204, 158 Stat. 319), prohibitcd the holding of any civil office
by an officer of the Army and provided that should ay such officer
accept or exercige the functicns of such an ofilce, his commission
would be vacated. ‘Those provigions were brougzht forward into the
1025 odition of tha United otatea Codz2 48 10 U,5.C, 576 and have
baen consistontly interpreted over tl.e years as including a State
office. Sz20 gencrally D-173783, October 9, 1975,
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On codification of title 10 into positive law in 1958 (70A Stat. ),
thoeo provisionn became subscction 3544(k) (Army), and 8544(b)
{(Air FForce), and for the {ir 6t time, specifically tncluded Stata
civil offices in its proscription. Ila 1908, acction 4 of Fublic
Low 00-235, 81 Stat. 759, repealed sections 3544 and 8544 of
title 10, and cnactod 10 U, 5. C, 973, in licu thereof, in order to
extend to all Regular officers of the armead forces the gamne restric-
tione against holding civil nffico as woro applied ta the Armny and
Ai:. Forc [ 4 .

Parallel to and indepcndent of the foregoiny was the devaslopment
of the conceyt of ""terminal lmave'. Dasically. 'terminal Jeave'!,
wille it is a toria of art which arose during world \War 11, was known
by other namces since shemly afier the Civil Wav. In essance, such
lcave represcnted a lzave of absunce granted an officer at Lhe end
of his period of military services; a parmission to b2 abuent {rom
duty., ‘Lorry v, Unitod States, 120 Cte Cla 313 (1051).

Prior to 1945, under the leave laws then L 2ffcet (10 U, S.C, 842
(19472;), leave of up to GO days without d=ductior. from poy and allow~
ances could be taken by Army officore at the dizzretion of the
Sacratary of War, However, there was no siatutory authority lo make
lump-sum payments in llcu of the taking of leave by such membors
even whore they were b:ing scparatad or released from active duty.
The inabllity to immediately rciecase such mambers from active duty
and pay thom for accrued but unused leave on vnz hand, and the dual
vifice and dual employment prohibitions as well as scction 1222,
Revised Statutos, on the osther hand, created e nearly untenable situa-
tion during the final phases of \World Wer Il and general demobili-
zation, since scrvice memb:zrs could not be mid for leave and could
not be employed by the governmant during terminal lzave time since
they were still in an active duty status, unlcns they were willing to
vacate their commissions and forfoit their leave.

Thus, was enacted the act of November 21, 1345, supra. The act,
in part, authorized in section 2(a) tha employmant and reemployment
of members of the armed forces by the Unitad Statee, its T'erritories
or possessions, and the District of Columbin governments during
terminal leave, and permitted them to continuz to receive pay and
allowancas for the unexpired portion of terminal lecave. For thosa
who had alrcady vacated their cc mmissions, saction 2(b), authnrized
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payment of a Jump~sum for guch leave loat by virtue of such employ-
ment, and scction 2(d), aithorized the pzyment of a Jump-sum for
unused terminal leava where auch membar was to be employed by &
State governineat, upon appllication to and parmission granted by the
apnropriate Scerctary. .

In 27 Comap, Gen. 12 (1047), to which the submicsion refers, whon
we treoted the act of November 21, 1944, a8 having broadly romoved
the thon existing rostrictions contained in the dual oifica and dund
compensation laws, as wall ap a2ction 1222, R:viged stalutes, so0 as
to permit cificers on terminul leave to accept eniployment generalls-,
we were relating to the entire scnpz and purposz of the law, then in
coffect. However, on analyzing individually the authorities granted by
seclions 2(a) and (d) of tha 1945 ant, thore ig an eascntial diiference,
S2ction 2(1) authorized dual wmployment during the terminai leave
period for thuse entering or reeatering I"ederal Covernment ecmploy-
ment, whereas section 2(d) authorized a lump~sum paymeuat for
accrued but wnused terminal leave for those who entered empluyment
of a Stata. Thus, while the 1348 act sougzit to achieve a broad selu-
tion to tho existing rostrictions of the dual office and dual compensa-~
tlon laws, as wcll as section 1222, Ravised Statutesa, only gection 2(a)
permitted a4 membor to continue to reccive military pay and allowances
on terminal leave ''at the same rate and to the same exteu' con-
currcatly with the recetpt of his civilinn compensation.,

In 1968, the provisions of the 1945 law (8 U, S.C. 8la-1 {1084)) wsre
apzcifically repcaled by scection 8 of FFublie Law 89-554, approuved
Szptember 8, 1935, 80 Stat. 378, G653, bacausc the 1945 law was
concidered as having baen imnliedly renderoed obsolete in its entirety
by saclion 4(c) of the Armad IForces L2ave Act of 1945, 28 amended
(37 U.S.C,. 501), and c=ction 219(c) of the Public i :alth Sarvicoe Act,
as added August 9, 1950 (42 U, 5 C. 210-1(c)), which providad for
lump-swm payments for acerued leave. AS a result, all exemptions
authorized by & U. 5, C. 5la-1 [rom the application of th2 dual office
anx! dual employment statutes ae wcll ag the prohibitions acainst
holding civil office then contained in 10 U, 5, C. 3514 and 8544, ware
no loager in effact. |

In 1967, it was recognized by Congress that section 4{c) of the !

Armed Forces Leave Act of 1948, as amemded, did not rander the
1345 terminal leave law completely obsoleta and concluded thae
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subscction (2) of former 3 U.S.C. 6la-l (section 2(a) of the 1045

act) had o prospective effect and should have been reenacted [n the
1968 codification of title 5, United sStates Code. Thus, by saction 1(23;
of Public Law 80-83, approved S:ptember U4, 1967, 81 Stat. 199,
acction 5534a was added to title 5 of tha code and now provides:

“"A member of a uniformed service who has perforimed
active servico and who is on terminal leave pending separa-
tion from, or rclease from active duty in, that scrvice
uader honorable conditions may accept a civilian office or
position in th2 Covernment of the Uniled States, its territories
or posslesions, or the government of tha District of Columbia,
oad ha i3 entitled to receiva the pay of that effice or position
in addition to pay and aliowances from the uniformad service
for the unexpired portion of th2 terminal leave, '

It 18 to be obsarved that Fublic Law B0-83 did not reenact all of the
provisions contained in former b U.S,C, Gla-l. It recnacted as s2c-

- tion 553<a only those provisions previously contained in 5 U. 5. C,

6la-1(a) relating to I'oderal, ‘territorial and District of Columbia
governmenis, Thus, it is our view that the language tn 27 Comp,
Gen, 12, supra,, ig nct controlling here and the recnactment of only a
aingle subsection of § U.5. C. 6la-]1 may not bo construed as connti-
tuting a broad congreasional intontion to remove all cxisting reatric-
tions on the holding of a c¢ivil office, including thosc under a state
government, during perioda of torminal loavae,

Therefore, since a mamber on terminal leave pending retirement
is stiil "on the active list' should he accept or perform the dutiz of
a clvil oflic» of a State governmeant during that time, the sanctions of
10 U, 8.C. 973(b) would be for application, Compare 25 Comp.
Gen, 377, 381 (19430), and 44 Comp. Gan, 830, 832 (10G5). Accordingly,
the question presented is answered in the ncgative.

R.F. ¥BLLER

‘Deputy) Comptroller General
of tha United States
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