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Dacision rae: Joseph R. Able; by Paul 3, Dembling (for Elmer B.
Staats, Comptroller General).

Issue Area: Land Use Planning and Control (2300).
Contact: Office of the General Counsel: Geferal Government

Hatters.

Budget Function: General Government: Other General Governnhant
(806) .

Organization Concerned: Farmers Home Administration; Forest
Service.

Authority: 42 U.S.C. 4651, B-181432 (1976) . .B-185199 (1977 .
B-153707 (1966) . B~184130 (1975). B-182730 (1975). B-1B81432
(1976) . B-164676€ (1969). B-178280 (1973). ”3 Comp. Gen, 217..
37 Comp. Gen. 485. 43 Comp. Gen., #4, 49 Comp. Gen. 47. 53
Comp. Gen. 86. 54 Comp. Gen, 271. 46 Comp. Gen. 348, 44
Cokp. Gen. 337. 55 Comp. Gen. 911, .53 Comp. Gen. .502, Porest
Service Manual, sec. 5461.31. 30 du. Jur. 23 Evidence 1016.
Croe v. Cro¥, 66 Wash. 24 108, 401 P, 2d4 328 (1965). Appls
v. McCullough, 239 Ay. 74. 38 5., #. 23 855 (1931).

George D. Breitmeier, Authorized Cartifying officer, .

Forest Service, requested a decision on a citizen's clain for i

; $10,000 damages resulting from alleged breach of oral agreement
relating to claimant’s granting right-of-vay easement over
private property. Claimant was eptitled to receive $65, the
difference betvean agency appraisal and $1 consideration for t
right-of-vay. Additional orally prosised compensation (gravel)
vas unauthorized, and Governaent is ostopped from honoriang it,
There is no statutory atithority to allov attorney's fees,
Whether additional loss occurred and vhether from breach ot
promise must be determined by agency. (DJN)
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DATE: July 19, 1977

MATTER OF: Foaest Sexyce. ~claim for damages resulting
fx-om2 breea ch ©f oral agreement

FILE: B-18880"

DIGEST: 1. Clarmuptisentitled to receive $85, representing
diffeXeace ltefween $86 appraised value of right-

. of-way granted to Forest Service and $1 consid -
exution re<ited in eagsement deed. Because claim-
ant signed deed in reliance on-oral agreement
that he wotild Teceive additional consideration

* inform of crtashed rock for his store parking lot,
arx had 5o~ knowledge, constructive or actual,
that &gr-eexmerit was unauthorized, Government
is estoppedd {rom denying existence of agreement.

2. Clairnfor attorney'rz‘ fees ($i00_b) is disallowed in
abserice of exPress statutory authorization. 37
Comp. Gem, 485 (1858) and 49 id. 44 (1969).

3. Noopinion iz expressed concerning balance of
claip’for busdness ana other general unspecified
damages since k'orest Service has initial respon -
sinility for- determining whether such loss did occur
and, if m0, whether loss resulted from breach of
promise br Forest Service.

This decision 1 In responee to a reauest from Mr. George D.
Breitmeier, Authworized Ceriifying Officer, Forest Service, United
States Departmentc {A grialture (USDA), for a ruling by our Office
as to the propriety Of p aymmerat of any or all of a $10, 000 claim against
the United States ForegstService that was filed on behalf of
Mr. Joseph R. Able of La Crande, Oregon, by the attorney represent-
ing'him, to recover daxmasges suffered as a result of an alleged breach
of an orxal agreeriient betwe:d Mx. Able and a Forest Service official,
On the basis of thie i nformeation contained in the certifying officer!'s
submission and tlae Suppor-tin € docurmentation, the facts concerning
this matier are as fOllows ;

On August 27, 1974, My, and Mrs. Able granted an easement to
the Forest Service for aroad right~of-way across a portion of their
property in Union County, Or-egon near the Wallowa-Whitman Na-
tional Forest, This right—of—~wey was needed, in addition to an ex-
isting road righi—of—~wuy a cross the pbles! property, for ithe purpose
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of widening and straightening a Foreat Secrvice Road that was planned

for reconstruction by the purchaser of a proposed Dry Timber Sale.

' The easement included 1.15 acres which had a fair market value of

$86, as determined by a Forest Service appraisal, The deed granting
the casement provided for nominal consideration of $1 to be paid to
the Ables. Prior to signing the deed, however, the Ables were ad-
vised of the Forest Service!s estimate of the property's fair market
value and were aoparently offered that amount as just compensation
for the property. This is ia accordance with the procedure set forth
in 42 U+S.C. § 4651, establishing & uniform policy for the acquisition
of real property by the Federal Government. ‘That statute requires
that all Federal agencies that acquiie real property must offer just
compensation (provided that the amount offered may not be less than
the agency's approted appraisal of the property's fair market value).
However, the stgtute does not preclude the owner from accepting less
than that amounf if he knowingly chooses to do so.

Prior to granting the easement, Mr. Able had made a verbal
agreement with a Forest Service official, the then District Ranger of
the La Grande Ranger District, to the effect that the Forest Service

- would have some quantity of rock placed on the Ables' private property

in exchange for the easement deed. That an agreement of this nature
was made is not disputed; however, there are differences of opinion
about the terms of the agreement. -

Mr. Able contends that his understanding of the agreement was
that surplus crushed rock would be placed on the parking lot in front
of his store, the Starkey Trading Post, and at ieast a portion of his
road leading to his private campground. The record does not indicate
that the quality, quantity, and dollar value of the rock that Mr. Able
expected to receive were specifically stated by him at the time the
agreement was made. The faci that Mr. Able did expect to receive
some rock wag documented when the Farmers Home Administration
(FmHA) approved an application from the Ables, subordinating FmHA's
lien to the easement deed. The approved application stated that the
"extra‘gravel will be used for their parking lot and roads léading into
the campgrounds, etc.! However, this information was provided to
FmHA by the Ables at the time they signed the application, on Novem-
ber 18, 1974, several months after the easement was granted,

The former District Ranger has stated that his understanding of
the agreement was that the Forest Service would have about four loads
of reject crushed rock placed on the Ables! parking lot. Reject rock
is defined as rock not meeting road construction specificatisns., The
Ranger District employee in charge of right-of-way acquisilions also
undersiood that the agreement was for the Forest Service to have three
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" or four loads of reject rock placed on the At;l'eﬁ"' parking lot. The inten-

ded source of rock for surfaci~z the reconstructed road, as well as that
to be provided to the Ables, wus a rocky point on the right-of-way prop-
erty. The rocky point was removed during the reconstruction process,
but the rock was not crushed because the quantity was not sufficient to
support an economical crushing operation. Rock for surfacing the road
was obtained from another source,

On September 14, 1875, the new La Grande District Ranger formally
notified the Ables that the Forest Service could not honor the agreement
to place rock on their private property because the Forest Service had no
statutory authority to enter into this type of exchan,ve agreement and, more
significantly, was specifically prohibited by instructions in section 5461, 31
of the Forest Service Manuel from "trading of one thing for arother; that
is, a right-of-way for improvements,

Relying on the general rile that the Government is not responsible
for;the unauthorized acts of its'agents, the certifying officer who submit-
ted the claim to uBs takes the initial position that'gince the Government
official who agreed to the exchange lacked authority to do so, in that such
exchange agreements are Specifically prohibited by the Forest Service
Manual, the entire claim should be denied. However, in his subniiesion
the certifying officer specifically directs our attention to an opinion by the
USDA Regional Attorney to th< effect that the claim should be settled on
the theory of equitable estojipel. Although the Regional Attorney's opinion
conclude’; that under an estoppel theory, the Aliles would be entitles to
$1, 000 bazed on the Forest Service's computation of the cost of rock place-
mwent in the parking lot and turnout, 'and recommends that it be submitted
to our Office for approval in that amount, the certifying officer suggests
that $§86 would be the appropriate gettlement amount, should we agree that
the estoppel theory is correct. The basis for the certifying officer's con-
clusion in this regard is set forth as follows in his submission;

"I, The file does not support Mr. Able's contention
that he-expected to receive rock of a‘'quantity and qual-
ity that would equal $1, 060,09 in value. The FmHA
form dated 11/18/74 indicates that he expected to receive
the 'extra gravel' obtained from removal of the rocky
point. The term, !extra gravel' implies a quantity of
rock not nezded and/or not suitable for surfacing

the road, and seer:s to coincide with the District
“Ranger's contention that the Ables would receive about
four loads of reject rock. In a normal crushing opera-
tion several cubic yards of reject crushed rock are
produced before the crusher beging to meet road con-
struction specifications for size. Under the agreement,
it was this relatively small quantity of reject -'ock that
was intended for the Able's property.
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’ ' - S 4}

B-188607 - a3

"2, A reasonatle person would not have expected

to receive a $1, 000, 00 considuration in exchange

for right-of-way property apprxised at $86,. 00, The
appraised value was known to the Able's prior to

signing the easement deed and was apparently never

disputed by them. The four loads of reject rock had

a value of about $80, 00, approximately equal to the

appraised value of the right-of-way property, "' .

In addition to the $1, 00C claimed to represent the value of the quantity
of cruched rock needed to completely cover his parking lot, Mr. Able is
aloo claiming $1, 000 for attorney’s fees and $3, 009 for loss of business
resulting from interference with the flow of traffic to his store due to con-
struction of the rpad in a manner which violated his agreement with the
Forest Service, The balance of the $10, 000 claim is for "other general
damages, ' thernature nf which is not specitied.

As pointed out in the certilying officer's Eubmxsmon, the only possitle
legal basis of which we are aware that might justily payment of any portion
of the claim, althqugh not specifically identified as such.in the damage
claim submitted to:the Forest Service on bLichalf of the Ables, is one of
estoppel, Esseqtially, under this theory the estoppel would arise because
the Ables were induced to grant the United States an additional easement
across ineir property in return for the consideration of $1 set forth in the
easement deed, even though they had been advised of the $86 appraised
value of the easement, in reliance on the promise by a Forect Service
official that they 'would be furnished some quantity of crushed rock (the
precise amount being in dispute) to compensate them for the easement,
Initially, we might point out that it has long been held that an oral agree- .
ment purporting to transfer an interest in real property is not enforce- |
able, However, the existence of the written easement deed clearly i
demonstrates that the parties did in fact intend a formal conveyance of =
the property interest. The oral agreement, if it 18 admissible to consider
it under these circumstances, constitutes parol evidence that the con-
sideration of $1 recited in the deed was not in fact the tolal congideration.

It has generally been held that where the parties to 2 contract express
their agreement in writing which on its tace’ appears to be complete. a
conclusive presumption arises that the writirig does'in fact contain the
entire agreement between the parties. Therefore, the apparent intention
of the parties as indicated by the language contained ip the written con-
tract cahnot ordinarily be contradicted or supplemented by parol evidence
of any prior or conteraporineous oral discussion or /leclarations that
might tend to suggest a contrary intention. This rule is based on the view
that whenever a formal written contract is executed, all prior or ntem-
poraneous negotiations are incorporated in and superseded by the written

agreement, See 30 Am, Jur. 2d Evidence § 1016. However, we do not
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belicve, for several reasona, that this paroi evidence rule should be
applied in this cuse o as to preclude us from considering the oral
assurances that were made to Mr, Able by the District Ranger, not-
withstanding the execution of the subsequent written agreement,

First, the parties all agrce that Mr. Able was promised some
quantity of crushed rock and that he signed the easement deed in re-
liance on those assurances. Of more gignificance, in our view, is the
fact that the written contract provided for only the nominal sum of
$l. In fact, the $1 was not actually paid to the Ables until almost
2 years after the deed was signed, and was only paid at that time after
Mrs. Able complained that Mr, Ables had never received it. Had the
written deed provided for other than nominal consideration to be paid
the Ables, we migpt have been inclined to agree that any prior oral
agreement or promise of other consideration had been merged in and
superseded by the formal document especially since there is written
evidence that the full.fair market value of the easement was tendered

to the Ables in conformance with the requiremenis of 42 U,S5,.C., § 4651,

Bupra, prior to the signing of the deed. However, in this cage, there
was no reason to believe that the Ables intended to make a gift of their
property to the Federal Governmeént, There appears to be an exception
to the general rule in such cases which would allow an intent to provide
additional consideration to be proved by parol evidence, especially
where only a nominal sum is specified in the contract. See Crow v,
Crow, 66 Wash. 2d 108, 401 P, -2d 328 (1965); and Apple v. McCullough,
My. 74, 38 S.W. 2d 855 (1831), Also see 30 Am, . Jd Evidence
§ 1056 and 23 Am. Jur. 2d Deeds § 73 as well as other cases cited

in those sections.

Traditionally, the courts have been reluctant to apply the doctrine
of estdppel against tiie Federal Government or'one of its a ﬁencies and
have generally held that the Governmeént is not subject to the same rules
of estcppel as are private parties. See B-~181432, I‘ebruary 19, 1978,
and court cases cited therein. As suggested in the submission, this
Judimal reluctance is based on the view that, because of sovereign im-
munity, the Federal Government is not responsible for the unauthorized
acts of its agents, Thus, in the case of Ufah Power &: Light Co. v.
Utiited States, 243 U.S. 388, 409 (1917), the Supreme Court said that
T¥ % ¥ the Umted States is neither bound nor éstopped by acts of its
officers or agents in entermg into an arrangement or dgreement to do
or cause to be done what the law does not sanction or permit % # %, "
Also see Federal Crop Insurance Corporation v. Merrill, 332 U,S. 380
(1947), Our Olfice has olien relied on this rationale. See 54 Comp.
Gen, 271 (1874); 46 Comp. Gen, 348 (1066); 44 Comp. Gen. 337 (1964);
B-184130, July 3, 1975; B~182730, May 20, 1975; and other cases cited
in those decisions.
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Notwithstanding the foregoing, an estoppel argument has been suc~
cessfully employed against the United States in certain circumstances,
For example, in the leading case of United States v. GeorFa Pacific
Company, 421 F.2d 82 (8th Cir. 1970} the Tollowinf essential elements
ol estoppel were applied in a case involving the United States: (1) the
party to be eatoppe must know “he facts; (2) he must intend that his
conduct shall be acted on or must so act that the party asserting the
estoppel has a right to believe it is so intended; (3) the latter must be
ignorant of the true facts; (4) he must rely on the former's conduct to
his injury. See also Emeco Industries, Inc. v. United States, 485 F, 2d
852, 202 Ct. Cl. 1006 {1973}, Cur Olfice has recognized and applied
this same 4-step test in determining whether or not an estoppel can be
established against the Government, Thus see 55 Comp. Gen., 811 (1876);
53 Comp. Gen, 502+(1874), and B-181432, February 19, 1876, . For the
reasons set forth hereafter, we believe that all of the aforementioned
elements of estoppel are present in the instant case and, therefore, it
is our view that the Forest Service is estopped from denying the ex-
istence of an oral understanding between itself and Mr. and Mrs., Able
to provide them with some quantity of crushed rock to be placed in the
store parking lot., (The question as to the quantity of rock so promised
the Ables, and its monetary value, will be discussed in the latter por-
tion of this decision.)

First, with respect to the question of whether the Government, as
the partiy to be estopped, was aware of the facts when its official repre-
sentative agreed to the exchange, . i.e,, that a promise had been made
which was prohibited by restrictions in the Forest Service Manual, we
believe that it was. The Forest Service, as the author of the Forest
Service Manual, as well as its employees, is of course charged with
constructive knowledge of the provisions contained therein. Based on
the information contained in the documents enclosed with th: certifying
officer!s submission, it appears that the District Ranger wiio agreed
to the exchange of crushed rock for the right-of-way was specifically
aware that such an arrangement was not permitted under Forest Serv~
ice directives and admits to acting against the advice of the Forest
Service Right-of-Way specialist when he entered into the agreement.

Secondly, the record clearly demonstrates that the Government,
acting through its official representative, agreed to the exchange with
the intent and expectation that the Ables would thereby be induced to |
grant the desired easement to the Government. In this regard, an i
investigation conducted by the Forest Service into the circumstances :
surrounding the acquisition of this right-of-way indicated, on the basis
of interviews wilh the different individuals involved, that a decision
had been made at a Forest Service Disirict staff meeting to pursue the
trade informally with the Ables in order to expedile acquisition of ae
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property. Moreover, the District Ranger involved specifically stated
that the basis for consummating the acquisition for §1 was the existence
of the oral agreement.

With respect to the issue of whether or not the Ables were ignorant
of the facts when they agreed to th: exchange, i.e,, that such exchanges
were specifically prohibited by a provision in the Forest Service Manual,
there is.no information in the record that might suggest that they had any
actual knowledge of the reciriction. We recognize that actual knowledge
of a prohibition is not always required. Individuals are on constructive
notice of a proh1b1txon if it is set forth in statutory regulations, especially
if it is published in the Federal Register. Such constructive notice is
generally deemed adequate to bar an estoppel defense, Thus in the case
of Federal Crop Ingurance v. Merrill, supra, whick iy the leading judicial
precedent in this regard, the Supreme Court held that statutory regula-
tions, published in the Federal Register, limiting crop insurance pro-
vided by a Government corporation, were binding, even though a corpora-
tion agent had advised claimants that thev had insurance coverage beyond
the scope of the regulations and the claimants were unaware that the reg-

ulations provided otherwise,

In the instant case, the provision which prohibits the type of exchange
agreement involved here is set forth in the Forest Service Manual, which
is not published in the Federal Register, Moreover, our Office has
specifically héld that the Forest Service Manual "is merely an expression
of Forest Service policy, 'which does not rige to the status of a regula-
tion.'" B-185199, April 1, 1877, citing Hi-Ridge Lumber Company v.
United States, 443 F l2d 452, 455 (8th J. Therefore, it is clear
that this provision is'not a statutory regulation. The consistent policy

‘of our Office witk respect to non-statutory directives--issued as an ex~

pressior Of executive policy to serve as an internal guide to agenry action
rather than for the purpose of implementing a statutory author, . rion--
is that they do not have the force and effect of law and do not establi-h
legal rights and duties. See B-164676, March 7, 1908, Also see £3
Comp. Gen. 911 (1976); 43 Comp. Gen, 217 (1983). and 53 Comp.,Gen.

86 (1973). Therefore, we do not believe that for purposes of deé’ -ermining
whether the doctrine of estoppel applizs, My, .Abln can be cburgec wit
constructive knowledge of the limitation in qu estxon, there heing no coms-
parable limitation in either the statute or ngc.nr--r H euulah o',

With respect to the final element that muis.. . WO, Jnstrat\.'d' in order

to successfully employ an estoppel agument it'15 ¢lea- ihat |
Mr., and Mrs. Able did in fact rely, to their detrime;:t, on the promfse

made to them by the Dietrict Ranger liat they world receive some crushed
rock for their parking lot in return for the right-or-was t» A was granted
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aware that the property had been formally appraised at a value of $86,
Certairly, there is noihing in the record to indicate that they intended to
make a gift of this land to the Forest Service, On the contrary, it was
implicitly conceded by all of the individuals involved, and was expressly
stated by the District Ranger, that the only reason for consummating the
acquigition for tiie nominal consideration of $!1 recited in the deed was
the oral agreement to provide the Ables with additional compensation in

the form cof crushed rock.

Urnder the circumstances, the Government should not be allowed to
benefit by disavowing the improper actl of its agent who knew that the
agreement he made was unauthorized, Accordingly, since the necessary
elements of estoppel are present, itis our view that the Government is
estopped from denymg the existence of an oral agreement with the Ables
that they would receive some quantity of cruched rock for their parking

lot,

We next consider the questions of the quantity and value of crughed
rock promised to the Ables. The District Ranger who agrezad to the ex- -
change and anotner Forest Service official who was aware of the arrange-
ment have stated ihat the Ables were promised approxunately four loads
of '"reject rock, " worth about $80, to be placed in the area in front of
Mr. Able!s siore. The District Ranger has gpecifically stated that
although he knew the "swap'' was not necessarily legal, he rationalized
his approval thereof on the ground that the "tradeoffs were equal in value
and the public's interests were being protected.'' On the other hiund,

Mr, Able claims that he was promised sufficient crushed rock to cover
the parking lot, the cost of which hag been estimated to totul about
$1, 000, However, Mrs, Able in an infterviow with I'orest Service em-
‘oyce 8, is. reperted to jlave’ conceded *Zict they ware only 0 receive
reject rock let. over frifn tae' cruching speration, :\s statéd by the
Ceyiifying Orfxacr in his. uabmis..lon. reject rock refers to that quantity
of ci ushed rock, approximately Pqual ko four truck loads, tnat is pro-
ducza in a rormalar: lﬂhr‘s operatior, before the crusher b&gins to meet
rocd co.r-s.ructwn spuc matiu:s., (’I‘h{'; T .L.SO consgisten’’ wxih the
terrn Ucxtrs Jravel” tfat wags stated on fue application the *‘hles filed
with ..he wmlA requesting subordingf; fonaf, "‘*ﬂHQ's lien on t‘texr prop-
emy. , Our Oifice has generally held isi's/hén'ir 2reds a fadtual dis-

puie beiwcen tite claimant 6n the one hane ; and the administrative of-

fic! and its r:'\.plf)yena, on the othér, we Vlu"t r.ﬂy an ﬂlc oficial repre-
Jentaiious i the Abs: “nce of e« mv.u,e $\ff cicut 1o evertirn‘the presump-
tion of c7rved ness of the; reparts =a¢ adl ruuutra ive determinations.
See B-153797, March 29. 1856, and B- 1'?8-"80, August 6, 1373,

Of z=qual ::iﬂn."m.ance ip this case. is “ka fact tust whoa the oral as-
surances we-e made ‘o %2 sibles that t‘xey vc..xd rcceive some quantity
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of crushod :&k, they were aware that the property involved had been

. appraised at a value of $86. As {ndicated earlier, the basis for any

estoppel argument is reasonably justified reliance on official misrepre-
sentationgs. We believe, as stated in the submission, that it clearly
would not have been reasonable for a person to expect to receive a

$1, 000 congideration in return for a right-of-way known tc be worth $86.

Accordingly, it is our view that the accurate measure of contract
damages in this cage is the $86 appraised value of the property. This,
cf course, is consistent w/ith the benefit received by the Government
under a theory of unjust enrichment since it received property worth
$£€, but only paid $§l in consideration, Therefore, with respect to
this portion of the Ables' claim the proper amount to be certified for
payment, taking into,consideration the $1 that was already paid to them,
is $85.

With respect to the Ables' claim, for attorney's fees, it has con-
sistently been held that allowance of attorney's fees io a claimant against
the United States is unauthorized in the absence of any express statutory
provision. Sne 37 Comp, Gen. 485, 487 (1358); and 49 Comp. Gen. 44,
47 (1969), as well as court cases cited in those decigions, Therefore, the
claim for $1, 000 representing attorney's fees is disallowed,

As to the remaining elements of the Ables’ claim for business and other
general unspecified damages, we express no opinion since the Forest Service
has the initial responsibility for determining whether any such loss actu-
ally did occur and, if so, whether the loss reculted from the breach of any
promise by the Forest Service,

In accordance with the foregoing, ‘it is our conclusion that the instant
claim should be approved for payment in the amount of $85.

C ek,

For o Comptroller General
of the United Staies






