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Decision re: Joseph B. Able; by Paul *. Deobling (for Elmer B.
Staats, Comptroller Geueral).

Issue Area: Land Use Planning ind Control (2300).
Contact: Office of thts General Counsel: General Governmeat

Matters.
Budget Function: General Government: Other General GoverNaent

(806)
Organization Concerned: Farmers Home Administration; Forest

Service.
Authority: 42 U.S.C. 4651. B-181B32 (1976 .. B-185199 (19717.

B-153707 (1966). B-184130 (1975). B-182730 (19751. B-181432
(1976). B-164676 (1969). B-178280 (1973). 1t3 Coup. Gen. 217.-
37 Comp. Gen. 485. 49 Coup. Gen. 44. 49 Coup. Gen. 47* 53
Coup. Gen. 86. 54 Comp. Gen. 2/1. 46 CoEo. Gen. 348. 44
Comp. Gen. 337. 55 Coup. Gen. 911.53 Coup. Gen. .502. Forest
Service Manual, sec. 5461.31. 30 au. Jur. 2d tvi4encs 1016.
Crow v. Crow, 66 Wash. 2d 108l 401 P. 28 328 (1965)* Applb
v. McCullough, 239 Ky. 74. 38 S. W. 2a 955 ;1931:

George D. Breitmeier, Authorized Cartifyinlg Officer,
Forest Service, requested a decision on a citizen's claim for
$10,000 damages resulting from allegel bceach of oral agreement
relating to claimants granting right-of-way easenent over
private property. Claimant was entitled to rceiave $05, the
difference between agency appraisal and 81 consideration for
right-of-way. Additional orally promised compensation (gravel)
was unauthorized, and Government is estopped from honoring it.
There is no statutory authority to allow attorney's fees, j
whether additional loss occurred and whether from breach of
prom]se must be determined by agency. (DJM)
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o FILE: B-188600 DATE: Juy 19j, 1977

MATTER OF: F crCst Service-claim for damages resulting
fro9r brem. Ch Of oral agreement

DIGEST: 1. ClairTant i S ejtitled to receive $858, repres entirg
diff6rozuce letWeen $86 appraised value of right-
of-vray granted to Forest Service and $1 consid -
erktion recited in easement deed. Because claim-
ant wigned deed in reliance on-oral agreement
that be -woAld receive additional consideration
Irk foarr of crushed rock for bis store parking lot,
and tbud no-l knowledge, constructive or actual,
that *Rreexelent was unauthorized, Government
is ewtoppeci frorn denying existence of agreement.

2: Claisrnarr attorneys fees ($100b) is disallowed in
absemce Of' empress statutory authorization. 37
Ccmps. Ceri 485 (1958) and 49_. 44 (1969).

3. No oPinion is expressed concerning balance of
claiVPfor musiness ano other general unspecified
damapges since > orest Service has initial respon -
sibility jfor- deterimining whether such loss did occur
and, if Elo, Wpether loss resulted from breach of
pronise b-Fclrest Service.

This decision is in responsle to a reouest from Mr. George D.
Breitmeier, AuthorizedCer6ifying Officer, Forest Service, United
States Department CA ' &gricutture (USDA)D for a ruling by our Office
as to the propriety Of payxbelt of any or all of a $10, 000 claim against
the United States PorestService that was filed on behalf of
Mr. Joseph R. A.ble of LaL crande, Oregon, by the attorney represent-
ing him, to recover daxm&;es suffered as a result of an alleged breach
of an oral agre~ertiest bet;reenril vr. Able and a Forest Service official.
On the basis of the iLfoxihation contained in the certifying officerIs
submission and the Bupportimg documentation, the facts concerning
this matter are as follo6ws:

On August 27, 1974, Mir. and Mrs. Able granted an easement to
the Forest Service far a road right-of-way across a portion of their
property in Union County, Oregon near the Wallowa-Whltman Na-
tional Forest, This right-of-way was needed, in addition to an ex-
isting road right-of-wayzaCross the Ablest property, for the purpose
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of widening and straightening a Forest Service Road that was planned
for reconstruction by the purchaser of a proposed Dry Timber Sale.
The easement included 1.15 acres which had a fair market value of
$86, as determined by a Forest Service appraisal. The deed granting
the easement provided for nominal consideration of $1 to be paid to
the Ables. Prior to signing the deed, however, the Ables were ad-
vised of the Forest Service's estimate of the property's fair market
value and wore apparently offered that amount as just compensation
for the property. This is ia accordance with the procedure set forth
in 42 U..S. C. S 4651, establishing a uhiform policy for the acquisition
of real property by the Federal Gowernment. That statute requires
that all.Federal agencies that acquire real property must offer just
compensation (provided that the amount offered may not be less than
the agency's approVed appraisal of the property's fair market value).
However, the statute does not preclude the owner from accepting less
than that arnouhf if he knowingly chooses to do so.

Prior to granting the easement, Mr. Able had made a verbal
agreement with a Forest Service official, the then District Ranger of
the La Grande Ranger District, to the effect that the Forest Service
would have some quantity of rock placed on the Ables' private property
in exchange for the easement deed. That an agreement of this nature
was made is not disputed; however, there are differences of opinion
about the terms of the agreement.

Mr. Able contends that his understanding of the agreement was
that surplus crushed rock would be placed on the parking lot in fir'nt
of his store, the Starkey Trailing Post, and at least a portion of his
road leading to his private campground. The record does not indicate
that the quality, quantity, and dollar value of the rock that Mr. Able
expected to receive were specifically stated by him at the time the
agreement was made. The fact that Mr. Able did expect to receive
some rock was documented when the Farmers Home Administration
(FmHA) approved an application from the Ables, subordinating FmHA's
lien to the easement deed. The approved application stated that the
"lextra-gravel will be used for their parking lot and roads leading into
the campgrounds, etc. " However, this information was provided to
FmHA by the Ables at the time they signed the application, on Novem-
ber 18, 1974, several months after the easement was granted.

The former District Ranger has stated that his understanding of
the agreement was that the Forest Service would have about four loads
of reject crushed rock placed on the Ables' parking lot. Reject rock
is defined as rock not meeting road construction specifications. The
Ranger District employee in charge of right-of-way acquisitions also
understood that the agreement was for the Forest Service to have three
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or four loads of reject rock placed on the Able;' parking lot. The inten-
ded source of rock for surfaci-, the reconstructed road, as well as that
to be provided to the Ables, was a rocky point on the right-of-way prop-
erty. The rocky point was removed during the reconstruction process,
but the rock was not crushed because the quantity was not sufficient to
support an economical crushing operation. Rock for surfacing the road
was obtained from another source.

On September 14, 1976, the new La Grande District Ranger formally
notified the Ables that the Forest Service could not honor the agreement
to plade rock on their private property because the Forest Service had no
statutory authority to enter into this type of exchanje agreement and, more
significantly, was specifically prohibited by instructions in section 5461. 31
of the Forest Service Manual from "trading of one thing for alzother; that
is, a right-of-way for improvements."

Relying on the general rule that the Government is not responsible
forithe unauthorized acts of it. 'agents, the certifying officer who submit-
ted'the clalim to us takes the iiitial position that since the Government
official who agreed to the exchange lacked authority to do so, in that such
exchange agreements are "specifically prohibited by the Forest Service
Manual, the entire claim should be denied. However, in his submission
the certifying officer specifically directs our attention to an opinion by the
USDA Regional Attorney to thc, effect that the claim should be settled on
the theory of equitable estopjpel. Although the Regional Attorney's opinion
conclude; that under an estoppel theory,- the Ables would be entitled to
$1, 000 based on the Forest Service's computation of the cost of rock place-
ment in the parking lot and turnout, and recommends that it be submitted
to our Office for approval 'in that amount, the certifying officer suggests
that $86 would be the appropriate settlement amount, should we agree that
the estoppel theory is correct. The basis for the certifying officer's con-
clusion in this regard is set forth as follows in his submission:

Ili. The file does not support Mr. Able's contention
that he-expected to receive rock of a'quantity and qual-
ity that would equal $1, 000. 3 in value. The FmHA
form dated f1118/74 indicates that he expected to receive
the 'extra gravel' obtained from removal of the rocky
point. The terms Iextra gravel' implies a quantity of
rock not needed and/or not suitable for surfacing
the road, and seems to coincide with the District

i Rangeris contention that the Ables would receive about
four loads of rejebt rock. In a normal crushing opera-
tion several-cubic yards of reject crushed rock are
produced before the crusher begins to meet road con-
struction specifications for size. Under the agreement,
it was this relatively small quantity of reject -ock that
was intended for the Able's property.

-3- v

_1.--



B-188607 ,.

"2. A reasonable person would not have expected
to receive a $1, 000.00 consideration in exchange
for right-of-way property appraised at $86. 00. The
appraised value was known to the Able's prior to
signing the easement deed and was apparently never
disputed by them. The four loads of reject rock had
a value of about $80. 00, approximately equal to the
appraised value of the right-of-way property. " F

In addition to the $1, 000 claimed to represent the value of the quantity
of cruched rock needed to completely cover his parking lot, Mr. Able is
also claiming $1, 000 for attorneys fees and $3, 000 for loss of business
resulting from interference with the flow of traffic to his store due to con-
struction of the rpad in a manner which violated his agreement with the
Forest Service. The balanxce of the $10, 000 claim is for "other general
damages, " the:nature of which is not specified,

As pointed out in the certifying officer's Eubmission, the only possible
legal basis of which we are aware that niikht jUstiZy payment of any portion
of the-claim, althqugh not specifically identified as such-in the damage
claim submitted to:1the Forest Service on bchalf of the Ables, is one of
estoppel. Essentially, under this theory the estoppel would arise because
the Ables were induced to grant the United States an additional easement
across their property in return for the considetttion of $1 set forth in the
easement deed, even though they had been advised of the $86 appraised
value of the easement, in reliance on the promise by a Forest Service
official that they would be furnished some quantity of crushed rock (the
precise amount being in dispute) to compensate them for the easement.
Initially, we might point out that it has long been held that an oral agree-
ment purporting to transfer an interest in real property is not enforce-
able. However, tie existence of the written easement deed clearly
demonstrates Ithat the parties did in fact intend a formal conveyance of
the property interest. The oral agreement, if it is admissible to consider
it under these circumstances, constitutes parol evidence that the con-
sideration of $1 recited in the deed was not in fact the total consideration.

It has generally been held that where the'parties to a contract express
their agreement in writing which on its' face'appears to be cdinplete, a
conclusive presumption arises that the writing does'in fact dontain the
entire agreement between the parties. Therefore, the appairnt intention
of the parties as irihicated by the language contained in the written con-
tract cannot ordinarily be contradicted or suipplemented by parol evidence
of iny prior or contemporaneous oral discussion or declarations that
might tend to suggest a contrary intention. This rule is based on the view
that whenever a formal written contract is executed, all prior or ntem-
paraneous negotiations are incorporated in and superseded by the written
agreement. See 30 Am. Jur. 2d Evidence 5 1016. However, we do riot
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believe, for several reasons, that this parol evidence rule should be
applied in this case so as to preclude us from considering the oral
assurances that were made to Mr. Able by the District Ranger, not-
withstanding the execution of the subsequent written agreement.

First, the parties all agree that Mr. Able was promised some
quantity of crushed rock and that he signed the easement deed in re-
liance on those assurances. Of more significance, in our view, is the
fact that the written contract provided for only the nominal sum of
$1. In fact, the $1 was not actually paid to the Ables until almost
2 years after the deed was signed, and was only paid at that time after
Mrs. Able complained that Mr. Ables had never received it. Had the
written deed provided for other than nominal consideration to be paid
the Ables, we migjt have been inclined to agree that any prior oral
agreement or promise of other consideration had been merged in and
superseded by the formal docunient especially since there is written
evidence that the full fair market value of the easement was tendered
tothie Ables in conformance With the requirements of 42 U.S.C. 5 4651,
supra, prior to thb signing of the deed. However, In this case, there

was no reason to believe that the Ables intended to make a gift of their
property to the Federal Government. There appears to be an eiception
to the general rule in such cases which would allbw an intent to provide
additional consideration to be proved by parol evidence, especially
where only a nominal sum is specified in the contract. See Crow v.
Crow, 66 Wash. 2d 108, 401 P. 2d 328 (1965); and Apple v. Mccullough,

3T3Ry. 74, 38 S.W. 2d 955 (1931). Also see 30 Am.iJfr. 2o Evidenee
5 1056 and 23 Am. Jur. 2d Deeds S 73 as well as other cases cited
in those sections.

-Traditi6nally, the courts have been reluctant to apply the doctrine
of estopp'el 'against tike Federal Goveinment or'one of its agencies and
have generally held that the Government is not subject to the same rules
of estoppel as are private parties. See B-181432, February 19, 1976,
and court cases cited therein. As suggested in the submission, 'this
judicial reluctince is based on the view tniat, because of sovereign im-
munity, the Federal Government is not responsible for the unauthorized
acts of its agents. Thus, in the case of Utah Power & Light Co. v.
Uiiited States, 243 U.-S. 389, 409 (1917), the Supreme Cour$ said that
ITr+* the United States is neither bound nor esopped by acts of its
officers or agehts in entering into an arrangement or agreement to do
or cause to be done What the law does not sanction or permit * * ** "
Also see Federa1%Crop Insurance Corpotation v. Merrill, 332 U.S. 380
(1947). Clur Office has often relied on this rationale See 54 Comp.
Gen. 271 (1974); 46 Comp. Gen. 348 (1966); 44 Comp. Gen. 337 (1964);
B-184130, July 3, 1975; B-182730, May 20, 1975; and other cases cited
in those decisions.
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Notwithstanding the foregoing, an estoppel argument has been suc-
cessfully employed against the United States in certain clrcuumstances.
For example, in the leading case of United States v. Georgia Pacific
Company* 421 F. 2d 92 (9th Cir. 197O7thfollehows g e asenia elements
ofestoppel were applied in a case involving the United States: (1) the
party to be estopped must know she facts; (2) he must intend that his
conduct shall be acted on or must so act that the party asserting the
estoppel has a right to believe it is so intended; (3) the latter must be
ignorant of the true facts; (4) he must rely on the former's conduct to
his injury. See also Emeco Industries, Inc. v. United States, 485 F. 2d
652, 202 Ct. Cl. 1006 id 73)J Our Office has recognized and applied
this same 4-step test in determining whether or not an estoppel can be
established against the Government. Thus see 55 Comp. Gen. 911 (1975);
53 Comp. Gen. 502-(1974), and B-181432, February 19, 1976. For the
reasons set fortb hereafter, we believe that all of the aforementioned
elements of estappel are present in the instant case and, therefore, it
is our view that the Forest Service is estopped from denying the ex-
istence of an oral understanding between itself and Mr. and Mrs. Able
to provide them with some quantity of crushed rock to be placed in the
store parking lot. (The question as to the quantity of rock so promised
the Ables, and its monetary value, will be discussed in the latter por-
tion of this decision. )

First, with respect to the question of whether the Government, as
the party to be estopped, was aware of the facts when its official repre-
sentative agreed to the exchange, i. e., that a promise had been made
which was prohibited by restrictions in the Forest Service Manual, we
believe that it was. The Forest Service, as the author of the Forest
Service Manual, as well as its employees, is of course charged with
constructive knowledge of the provisions contained therein. Based on
the information contained in the documents enclosed with the certifying
officer's submission, it appears that the District Ranger who agreed
to the exchange of crushed rock for the right-of-way was specifically
aware that such an arrangement was not permitted under Forest Serv-
ice directives and admits to acting against the advice of the Forest
Service Right-of-Way specialist when he entered into the agreement.

Secondly, the record clearly demonstrates that the Government,
acting through its official representative, agreed to the exchange with
the intent and expectation that the Ables would thereby be induced to
grant the desired easement to the Government. In this regard, an
investigation conducted by the Forest Service into the circumstances
surrounding the acquisition of this right-of-way indicated, on the basis
of interviews with the different individuals involved, that a decision
had been made at a Forest Service District staff meeting to pursue the
trade informally with the Ables in order to expedite acquisition of tle
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property. Moreover, the District Ranger involved specifically stated
that the basis for consummating the acquisition for $1 was the existence
of the oral agreement.

With respect to the issue of whether or not the Ables were ignorant
of the facts when they agreed to tht exchange, 1. e., that such exchanges
were specifically prohibited by a provision in.the rorest Service Manual,
there isuno information in the record that might suggest that they had any
actual knowledge of the rectriction. We recognize that actual knowledge
of a prohibition is not always required. Individuals are on constructive
notice of a prohibition if it is set forth in statutory regulations, especially
if it is published in the Federal Register. Such constructive notice is
generally deemed adequate to bar an estoppel defense. Thus in the case
of Federal Crop Insurance v. Merrill, supra, which is. the leading judicial
precedent in thi sregard, the Supreme CoiurT held that statutory regula-
tions4 , published In the Federal Register, limiting crop insurance pro-
vided by a Government corporation, were binding, even though a corpora-
tion agent had advised claimants that they had insurance coverage beyond
the scope of the regulations and the claimants were unaware that the reg-
ulations provided otherwise.

In the instant case, the provision which prohibits the type of exchange
agreement involved here is set forth in the Forest Service Manual, which
is not published in the Federal Register. Moreover, our Office has
specifically held that the Forest Service Manual "is merely an expression
of Forest Service policy, 'which does not rise to the status of a regula-
tion. "' 1-185199, April 1, 1977, citing Hi-Ridge LumberCompany v.
United.States, 443 F. 2d 452, 455 (9th Cfr. 1S7is. Therefr clear
that this provision is'not a statutory regulation. The consistent policy
of our Office with respect to non-statutory directives--issued as an ex-
pressior.lJf executive policy to serve as an internal guide to aePnfy action
rather than for the purpose of implementing a statutory author. *cion--
is that they do not have the force and effect of Zaw and do not eatablish
legal rights and duties. See B-164676, March 7, 1969. Also see Fb
Comp. Gen. 911 (1976); 43 Comp. Gen. 217 (1963); and 53 Cornp. Gen.
86 (1973). Therefore, we do not believe that for, purposes of determining
whether the doctrine of estoppel applies, Mr. Able can be cbrged wiv A
constructive knowledge of the limitation in aycktion, there being no no0:::-
parable limitation in either the statute or agen" .; e!l-i1itis.

With respect to the final element that 'mil"!.:. u.erin.nstratakd in order
to successfully employ an estoppel aigurment, it is Ilear that
Mr. and Mrs. Able did in fact rely, to their detrine; t, an the proxirse
made to them by the Dititrict Ringer iliat they word 'receive some crushed
rock for their parking lot inr return for the tight-ol-war b A was granted
to the Government. When the Ables siLned the easemnent deed they were
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aware that the property had been formally appraised at a value of $86.
Certainly, there is nothing in the record to Indicate that they intended to
make a gift of this land to the Forest Service. On the contrary, it was
implicitly conceded by all of the individuals involved, and was expressly
stated by the District Ranger. that the only reason for consummating the
acquisition for the nominal consideration of $1 recited in the deed was
the oral agreement to provide the Ables with additional compensation in
the form of crushed rock.

Udder the circumstances, the Government should not be allowed to
benefit by disavowing the improper act of its agent who knew that the
agreement he made was unauthorized. Accordingly, since the necessary
elements of estopeel are present, it is our view that the Government is
estopped from denying the existence of an oral agreement with the Ables
that they would -receive some quantity of crushed rock for their parking
lot.

We next consider the questions of the quantity and value of crushed
rock promised to the Ables. The District Ranger who agreed to the ex- -
change and anotnier Forest Service official who was aware of the arrange-
ment have stated that the Ables were promised approximately four loads
of "reject rock, " worth about $80, to be placed in the area in front of
Mr. Able's store. The District Ranger has specifically stated that
although he knew the "swap" was not necessarily legal, he rationalized
his approval thereof on the ground that the "tradeoffs were equal in value
and the public's interests were being protected. " On the other hiknd,
Mr. Able claims that he was promised sufficient crushed rock to cover
the parking lot, the cost of which has been estimated to total about
$1, 000. However, Mrs. Ablc in an ihterviow with Iorest Service em-
2ioyeEis, 2j reported to 'iave'c.nceded 'tvt they wars only Lo receive
reject rock leit over fri XJ n e crushing .,peration . s stated by the
Cei. :ifying Of lfx cr in his' isubmission, reject rock Xvefeis to that quantity
o(f c i shcd reek, approximately .qua 1 oi four truck loads, that is pro-
nic ma in a L'ormaiL c 1a' eing opcratJor.'before the crusher begins to meet
rcc'Jd cco'sruction sc i icat ciis. ('ir. is-iro consisten"%*'ilh the
tetrrt "e&tra zravelo tveat was'stated on the application the ahles filed
wiH .the -½mtL& requesting subordini,:o.,ef r-!rFlA's lien oriniheir prop-
ery. O.r Office has generally hold thViR-henritr. re is a factual dis-
pill beiwcte!rtae claimantaon the one hand .and 1the adminisirative of-
fic3 and its r nplpyenis, on the 'otherz wIiut rely on thie oficia- repre-
jenta-.'jz, i `-'h" absence of e.ifie:,ce varffcl'it to overtir'tihe presump-
tPon n c'nrek -,esw of the;reports k4la act dnistr!.tive determinations.
Sce B-1537r/3 March 29. 19'G, and B1-17C28O, A.ugust 65 i973.

Of etjuai z1Enluficanc'e ip this case. is `h.e fact tiat whci the oral as-
surances we.-e made to c bibles that they wctid receive some quantity
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of crusheb ritic, they were aware that the property involved had been
appraised at a value of $86. Am Indicated earlier, the basis for any
estoppel argument is reasonably justified reliance on official misrepre-
sentations. We believe, as stated in the submission, that it clearly
would not have been reasonable for a person to expect to receive a
$1, 000 consideration in return for a right-of-way known to be worth $86.

Accordingly, it is our view that the accurate measure of contract
damages in this case is the $86 appraised value of the property. This,
of course, is consistent with the benefit received by the Government
under a theory of unjust enrichment since it received property worth
*ee, but only paid $1 in consideration. Therefore, with respect to
this portion of the Ables' claim the proper amount to be certified for
payment, taking into.consideration the $1 that was already paid to them,
is $85.

With respect to the Ables' claim, for attorney's fees, it has con-
sistently been held that allowance of attorney's fees to a claimant against
the United States is unauthorized in the absence of any express statutory
provision. S:e 37 Comp. Gen. 485, 487 (1058); and 49 Comp. Oen. 44,
47 (1969), as well as court cases cited in those decisions. Therefore, the
claim for $1, 000 representing attorney's fees is disallowed,

As to the remaining elements of the Ables' claim for business and other
general unspecified damages, we express no opinion since the Forest Service
has the initial responsibility for determining whether any such loss actu-
ally did occur and, if so, whether the loss resulted from the breach of any
promise by the Forest Service.

In accordance with the foregoing, it is our conclusion that the instant
claim should be approved for payment in the amount of $85.

For t* Comptroller General
of the United States




